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Introduction

The discretion vested in competition authoritieSA%”) belongs certainly to the hall of
fame of the most researched competition law topiesr several decades, the legal and
economic literature has indeed been replete wikias over CAs’ discretionary choices
in respect of the substantive appraisal of firmshduct. By contrast, however, the
organizational, procedural and institutional dimensof CAs’ discretion has garnered

much less interest.

In this context, the purpose of this internatiomgdort (the “Report”) is to assess whether
competition agencieso, and in turn 8hould[...] enjoy an unfettered discretionary power
in the context of the investigation of competitiaw infringements or whether their
“margin of discretion [should] be subject to certalimits’. To this end, a

comprehensive questionnaire (Annex 1) was sent6tmdtional experts in early 2069.

" Lecturer in Competition Law and Economics, Co-clioe of the Institute for European Legal Studies
(IEJE) and Director of the LL.M in Competition anB Law, University of Liege (ULg). Executive
Secretary of the Global Competition Law Centre (&L bf the College of Europe. The author would like
to thank E. FEGATILLI, N. NEYRINCK and D. HENRY fortheir helpful comments.
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! This report has been prepared for the Internatiooagress of the Ligue Internationale de Droitlae
Concurrence (“LIDC”), which will take place on 25-2ctober 2009 in Vienna. It seeks to answer to
Question A: Should a competition authority enjoy an unfettedestretionary power in the context of the
investigation of competition law infringements, sbrould its margin of discretion be subject to certa
limits?’. This report does not intend to provide an oi@mwof the investigative techniques available to
CAs.

2 The author wishes to express his gratitude tahel national experts for their excellent reportee T
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KUSAK), Spain (Javier GUILLEN), Switzerland (PakicL. KRAUSKOPF), Hungary (Zoltan
HEGYMEGI-BARAKONYI), Belgium (Evi MATTIOLI), France(Michel PONSARD et Nizar LAJNEF),




Through descriptive rather than evaluative questionhsought to elicit therévealed
preferences of national legislation and case-law as to ifdamow, the discretion of a

competition authority should be fram&d.

The present Report conveys the results of this eecapisurvey and formulates public
policy recommendations. It seeks, to the extessiide, to identify a set of consensual,
representative, best practices. However, it aged the liberty to make a number of

innovative proposals on unsettled issues.

This Report is divided into five sections. Sectioframes the main conceptual issues
arising from CAs’ discretion in the context of th@ivestigative duties (I). Section I
focuses on the discretion of CAs in the settingthedir detection policy (etection
discretiori). Section Il discusses the discretion of CAselecting specific enforcement
targets (target discretiof). Section IV reviews the discretion of CAs initiating
infringement proceedingsgfocess discretiol. Section V focuses on the discretion of

CAs in terminating investigationsdtitcome discretidi).

l. Conceptual Framework for the Analysis of Competiion Authorities’
Discretion

In its simplest, conventional, understanding, thecept of discretion refers to the ability
of a CA to make achoicé over a ‘significant aspect of an issu& From this definition,

one may infer that CAs’ discretion is multifacetedlost CAs enjoy, for instance, a
certain degree of discretion in respect of the tsuitive appraisal of firms’ conduct. In
addition to this, CAs may also enjoy discretion rogerange of organizational (for

instance, the amount of resources to allocatedjoeaific case), procedural (for instance,

Sweden (Henrik NILSSON), the United Kingdom (May&STER), Estonia (Kaupo LEPASEPP),
Luxemburg (Gabriel BLESER and Anne DOSTERT) and Buropean Union (Valeria ENRICH and
Carmen CAMPO).

% In line with the tevealed preferences theori the field of economics (the preferences of comsrs can
be revealed by their purchasing habits), the ptesgort considers that the preferences of the lakers
on this issue can be revealed by the applicableresent rulesSee on this theory, P. SAMUELSON, “A
Note on the Pure Theory of Consumers’ Behaviour938),Economiceb:61-71.

* Seel. BELL, “Discretionary Decision-Making: A Jurisgtential View” in K. HAWKINS (ed.)The Uses
of Discretion Oxford: Clarendon, 1992.



the hearing of interested parties), and institwiqiior instance, the type of decision to

adopt in a given case) matters.

The devolution of discretionary powers to CAs ttiadially hinges on three different
justifications. First, from a public administratiostandpoint, a primary reason for
delegating discretion to CAs is due to their sdex@d knowledge or expertise, as
compared to elected politicians or other governalentgans. Put simply, CAs are
deemed best-placed to make decisions in what snoflescribed as an inscrutable
discipline. Second, from a legal standpoint, tieer@tion of CAs is often viewed as a
necessary corollary of theiintlependence® Entrusting CAs with discretionary powers
erects roadblocks against the risks of undue mtternice from executive and majoritarian
organs. Third, from an economic standpoint, maoss €njoy limited financial, technical
and human resources. Faced with trade-offs, thagtrhe able to make optimally
efficient decisional, procedural and organizaticeraangements,e. those which achieve

the greatest economic return at the lowest possise

This being said, the delegation of discretionary@s to CAs yields risks of severe
institutional failures which have been denouncesometimes with little nuance — by

public choice theorists: private capture, revolvitapr practices, idle enforcement policy,

® Seealso the point made by A. OGUS, “Regulatory Ingiins and Structures’Annals of Public and
Cooperative Economi¢cd/ol. 73, pp. 627-648, 2002EXpertise can be concentrated and accumulated in
specialised agencies in a way which is not alwagssible with government bureaucracies; and if the
agency is also responsible for enforcement, thpeegnce can beneficially feed back into the rubgkimg
process.

® SeeNote by the UNCTAD Secretarialndependence and accountability of competition aities,
TD/B/COM.2/CLP/67, 14 May 2008:The degree of freedom with which the competiticthaity has in

its daily business of enforcing competition law aaking decisions is usually interpreted to meaat the
competition authority is not subject to routineedit supervision by Government and has been graaited
the necessary power to fulfill its tadks

" SeeL.-H. ROLLER “Economic Analysis and Competition Ryl Enforcement in Europe” in P. A. G.
VAN BERGEIJK and E. KLOOSTERHUIS (EdsModelling European Mergers: Theory, Competition
Policy and Case StudieEdward Elgar, Cheltentham, 200%5{Ven scarce resources, however, an agency
needs to allocate its priorities such that the expé return is highest. In other words, assuming a
consumer standard, resources should be devotedasescand activities where the expected loss to
consumers is highdst A. SANDMO, “Towards a Competitive Society? TReomotion of Competition as

a Goal of Economic Policy”, Ch. 1 in E. HOPE (edJpmpetition Policy AnalysisRoutledge, UK:
London, 2000 (All acts of policy interference are costly, andeifierence should therefore be based on a
cost benefit analysis. With limited resources om plart of the competition authority, priority shdube
given to interference in markets where the margiefficiency gain, relative to the marginal cost of
interference, is the greatést



populism-driven initiatives, eft.To alleviate those concerns, the discretion of @fay
thus be flanked by two sets of restraining mecmaniehich may apply to the entire
range of parameters over which CAs’ discretion ld€p First, legislation magx ante
seek to influence, steer or curb CAs’ discretionotigh substantive and procedural
obligations, decisional criteria, incentives, &td=or instance, the discretion of a CA to
choose between a settlement decision and a prionildecision (butcome discretidi)
may be constrained Bx antemandatory substantive criteria.Second, CAs’ discretion
may be controlledex post through judicial review, reporting requiremengsc* For
instance, the discretionary decision of a CA toniés a complaint on ground of lack of

priority (“target discretiof) may be challenged before a court of law.

A common, noteworthy, feature of these mechanisnthat they are external in nature.
Both ex anteandex postcontrols originate in regulations adopted by #midlative or, as
the case may be, by the executive. This is impoft@cause, as will be seen below,
some CAs’ measures which could be interpreted &s dkercise of an internal
discretionary power are in fact the consequenaxtdrnal control mechanisms. This is,
for instance, the case of provisions setting atétie list of criteria for the rejection of
complaints. Whilst, in rejecting complaints, thA @isplays a certain sense of discretion,

it often does so on the basis of mandatory crit@hech limit its margin of manoeuvre.

Striking the optimal balance between discretion andtrol is a notoriously daunting
task. To take only the exampletafget discretionit is certainly sensible, from a public
policy standpoint, to entitle a CA to allocate litsited resources to cases where the
expected loss to consumers is the highest andjrim to dismisgprima faciecases of

lesser economic significance. Nevertheless, as anty other body of law, competition

8 SeeF. McCHESNEY and W. SHUGHART IThe Causes and Consequences of Antitrust — ThécPubl
Choice Perspectivel'he University of Chicago Press, 1995.
® SeeM. BUSUIOC, “Accountability, Control and Indepemie: The Case of European Agencies”,
(2009), Vol. 15, No. 5turopean Law Journabp. 599-615.
19|n the European Community “EC”, for instance, Ratjan 1/2003 provides that commitments decisions
(referred here to as “settlementsgré not appropriate in cases where the Commissitenids to impose a
fine”. SeeRecital 13 of Council Regulation (EC) No 1/200316f December 2002 on the implementation
?1f the rules on competition laid down in Articles &nd 82 of the Treaty. OJ L 1, 4.1.2003, p. 1-25.

Idem



rules enshrine rights and duties which cover to(a@most) equal extent all markets,
sectors, firms, consumels.Every single natural and/or legal person subjecmnlawful
anticompetitive harm should thus be able to benefiequal terms (process, remedies,

etc.), from the protective umbrella of the competitagencies.

To address the issue of CAs’ discretion in the stigation of competition law
infringements, this Report focuses on four suceessieas where CAs may be entitled to
make choices,e. detection of infringements, selection of enforcatrtargets, initiation
of infringement proceedings and outcome of the .c&3® each of those parameters, this

Report reviews whether CAf enjoy discretion and then discusses whether sheuld

1. Competition Authorities’ Discretion in Devising a Detection Policy
(“ Detection Discretion™)

A. Preliminary Remarks

The definition of a tletection policy is the first area where CAs may enjoy a certain
margin of discretion. According to a conventiopaésentation, CAs can follow two
approaches with a view to unearthing anticompetipvactices. First, CAs may rely on
complaints, leniency applications, and referralgtsd parties (natural and legal persons,
public authorities, other competition and regulatagencies). This approach has been
labeled the feactivé, “bottom-up or “ex post approach. Second, CAs may attempt to
detectanticompetitive conduct on its own motion, throwghofficiomarket monitoring
based on economic critefia. This approach has been termed theo‘active, “top-

dowri or “ex anté approach.

In recent years, CAs’ discretion over detectionge$ has received increased attention
from scholars and officials. Whilst those two aggwhes are not mutually exclusive,

several observers have indeed voiced concerns witt, the success of leniency

12 Certain countries occasionally insulate entirgasdrom the purview of the competition laws.
13 See on this, P. GROUT and S. SONDEREGGER, “Predictagtels”, Economic Discussion Paper
(2005) OFT 773, OFT, London.



programmes, CAs could in their discretion ceasiytdo detect anticompetitive conduct
on their own motion and cbncentrate their scarce resources exclusively ba t

prosecution of leniency or complaint based casés

B. Do CAs enjoy an Unfettered Discretion in devisingith@etection Policy? —
Empirical Findings

In general, CAs tend to enjoy discretion in dewsitneir detection policy All the
respondents have indicated that the local CA cawhll itself of both theeactiveand
the pro-active approaches. No mandatory rule seems to imposeadleetion of one
detection method over the other. This finding asfemed by the fact that, recently,
several CAs have sought to recalibrate their dietegolicy. In Belgium, for instance,

there has lately been a slight increase in the rumtex officiocases?

This being said, the discretion of CAs is oftenbadr by indirect constraints which may
tip the balance towards one type of detection goiic favour of another. In some
countries, the CA may be induced to follow a reectiletection policy. This is, for
instance, the case in countries where the CA iswudlegal duty to respond to all
complaints, subject possibly to heavy requiremémtgive reasons, tight deadlines and
intrusive judicial review standards (for instan&syeden, Lithuania, Latvia, Estonig).
In such jurisdictions, reactive detection techngjgensume a large share of the CA’s

resources! and thus leave little scope for pro-active appneat® Similarly, if the

14 SeeH-F. FRIEDERISZICK and F.-P. MAIER-RIGAUD, “Triggimg Inspections Ex Officio: Moving
Beyond a Passive EU Cartel Policy” (2008)urnal of Competition Law and Economit®l. 4, No. 1; J.
E. HARRINGTON, Jr., “Corporate Leniency Programs #ime Role of the Antitrust Authority in Detecting
Collusion”, Competition Policy Research Center Discussion Papemnuary 2006, CPDP-18-E.

15 SeeNational Report for Belgium, 18:Since 2004, however, the annual reports show atanotisl
increase in the number of ex officio investigationslowever, the classification of investigations ex
officio is based on a disputable criterion. As explaimethé report, fhvestigations started after a leniency
application are also considered ex offitio Following a similar interpretation presumabtie French
report also states that with the introduction ¢ér@ency programme, the numberef officioproceedings
has increasedSeeNational Report for France, p.8.

18 In the UK, a similar obligation arises in respettsuper complaints Those are complaints lodged by a
designated consumer body by the OFT, to which tk& @wust respond within 90 daysSeeNational
Report for the UK, p.19.

" This observation appeared in the National RepartBelgium, where it is explained that it is clgarl
impossible to have a pro-active competition polisaen there is ancbligation to assess all complaints
and requests when only limited resources are akibdla SeeNational Report for Belgium, p.15.



legislation provides for referral systems (from ethCAs, courts, sector-specific
regulators, public entities, and, more importardhy,executive organ such as the ministry
for economics), the CAs’ ability to engage in pathee detection activities may be
inhibited™® Whilst it is true that, in some jurisdictionsfe®als do not account for a
large share of the CA’s activity (for instance,Germany and Switzerland},they may
nonetheless limit a CA’s discretion if there iswtydto start a formal investigation upon
referral (for instance, in Belgium and Hungary),vdnen the referral originates from a

minister with significant political influence (fanstance, in Lithuanig)*

In some countries, the legislation explicitly deys a significant interest for pro-active
detection, for instance in setting ad hocprovisions orex officiosector inquiries. The

adoption of such specific rules conveys the sighak, at least in the eyes of the
legislator, pro-activeex officio detection matters (for instance, in the UK, German

Spain, Sweden, Italy, Belgium, Hungary, Austfa).

Overall, and subject to the constraints discusdsaveg CAs thus tend to enjoy a

significant discretion in setting their detectioolipy.

C. ShouldCAs enjoy an Unfettered Discretion in devisingithigetection Policy? —
Policy Recommendations

1. Assessment

18 This explains why some organizations qualify caaimis as non discretionary work, by contrasexo
officio or sector inquiries, which have been labeled dismmary work. Seelnternational Competition
Network, Competition Policy Implementation WorkinGroup, Seminar on Competition Agency
Effectiveness Summary ReparBrussels, January 2009, p.38.

9 This is actually provided for in a majority of jsdictions €.g., Czech Republic, Germany, Belgium,
Lithuania, Latvia, Estonia, ltaly, the UK, Frandapan, Switzerland, etc.).

20 seeNational Report for Switzerland, p.2, where refer@re said to represent 5% of the total number of
cases.SeeNational Report for Germany, p.2, which indicatest referrals do not play a significant role.

21 SeeNational Report for Lithuania, p.9 which takes th@mple of an investigation into the retail fuel
sector which had been referred to by the Ministrnyd which exhibited a strong political flavougeealso
National Report for Belgium, p.26, which indicatmst if the Minister for economics asks for a secto
inquiry, the Belgian CA has thautyto investigate.

%2 This being said, most CAs are able to conductstigations into industrial sectors regardless @f th
existence ofd hocprovisions.



In line with the concerns recently voiced in acatteliterature, this Report submits that
the significant degree of detection discretion gegb by CAs is not entirely apposite.
Because the regulatory framework does not incer@j\Viet alone require, CAs to carry
out pro-active detection approaches, most CAs kageliberately or not — focused their
resources on reactive detection techniques andpamicular, to the treatment of
complaints®® This is, for instance, the case of AusffiaSpain® Italy,® France?’

Belgium? Hungary?® Lithuania® Latvia® Sweder?? Switzerland®® and Estonia?

This unsatisfactory state of affairs may find itsélrther compounded by the
mushrooming of leniency programmes, which tendla&ze a high priority ormeactive

investigations initiated through immunity applicats>® By contrast, three countries
(Austria, Germany and to a lesser extent the CEmbublic) seem to heavily rely on

pro-active detection techniques, and only margjrfallow reactive method®

% The decision of competition agencies to rely oe onthe other may be influenced in each country by
exogenous factors (firms and consumers’ awarenessommpetition culture, obstacles to private
enforcement, strategic litigation, duty to respemdomplaints, etc.).

24 SeeNational Report for Austria, p.5.

% SeeNational Report for Spain, p.2.

% SeeNational Report for ltaly, p.2. In ltaly, only 8ases out of 18 were prompted by officio
investigations.

%7 seeNational Report for France, p.7. In 2007, 56 caimis were lodged andéX officioinvestigations
were initiated.

% geeNational Report for Belgium, p.7. As explainedyiously, the Report indicate that at the time
being, ‘a vast majority of active investigations have bepened ex officio Yet, in Belgium, cases started
following a leniency application are classifiedeasofficio cases.

29 SeeNational Report for Hungary, p.4. In Hungary, 68%he cartel and abuse of dominance cases are
based on complaints.

30 seeNational Report for Lithuania, p.4 and, in partiouthe table showing that complaints are the main
primary driver of investigations.

31 SeeNational Report for Latvia, p.3 In Latvia, only 0t of 183 cases were promptedexyofficio
investigations in 2007.

32 SeeNational Report for Sweden, p.2. Not unlike iridgdem, all complaints, where grounded, are taken
by the CA, which closes the complaining party’s find opens a new case as if acérgfficia But in
general, the Report considers that there is a hediance on third party complaints in competitzases.

% SeeNational Report for Switzerland, p.2. In Switzewl, only 30% of the cases aveofficioand 5% are
referred by other organs. Complaints are lodgetD# of abuse cases, and in 50% of cartel cases.

34 SeeNational Report for Estonia, p 3. Whilst the regmrovides no accurate figure, it considers that a
“majority’ of investigations that are subsequent to compdaidfi competitors.

% Seelnternational Competition Networldnti-Cartel Enforcement ManuaCartel enforcement Subgroup
2 ICN Cartels Working Group, May 2007, Cape Towm23. In various countries, such as Belgium and
Switzerland, leniency applications now take up mofktthe available resources of the competition
authority. In Belgium, 80% of the current investigas were triggered by a leniency applicati@ee
National Report for Belgium, p.7.

3 SeeNational Report for the Czech Republic, p.2. Apqrmtely 65% of the cases are promptedeRy
officio investigations and 35% upon request. Quite sigili in Austria, despite the introduction of a
leniency programme, the numberef officiocases has remained equal. This could also beaiagpl by



In our opinion, the pervasiveness of reactive datraenethods threatens the efficiency of
competition law enforcement. As observed by thertrational Competition Network
("ICN™), CAs must indeed show ability to pursue cases proactively so thaewmtence
remains a credible threat’ Otherwise, firms contemplating an infringemenokmnthat
they are unlikely to be the target of an invest@atnless they are denounced. Firms
with a low degree of risk aversion may thus debibelly decide not to comply with the

law.

Moreover, in jurisdictions operating a leniency gnamme Ke., the majority of the
jurisdictions covered in this survelex officioinvestigations are of critical importance.
This is because each and every cartelist pondevimgther to blow the whistle or not
weighs the benefits of denunciation (immunity ofels) against the costs of detection
through ex officio investigations (infliction of fines). Absent aedible threat ofex
officio detection and punishment, cartelists may thusirefrom coming forward and

applying for leniency.

In addition, most leniency programmes exhibit a&sbn bias in detecting cartels that
are inherently weak, unstable, or on the vergeisibcation®® A degree of pro-active
detection policy is thus required to catch thosenifial, brazen cartels, which remain

impervious to CAs’ leniency programmes.

Finally, reactive detection methods carry a riskasymmetrical enforcement between
sectors where, on the one hand, firms are well izagh of the competition rules

(because, for instance, they have previously be@osed to competition enforcement)

the fact that the Austrian leniency programme matyle sufficiently attractive, or well-known. Y this

is true, this implies that the organ that adoptedigrogramme may have again expressed its pretefenc
ex officioinvestigations in designing/advertising the prognze.

37 SeelCN, Anti-Cartel Enforcement Manuaupra Chapter IV — Cartel case initiation, , 13.3.

% The UK, Hungary, France, Belgium, Austria, Switaed, Italy, Spain, Czech, Japan, Latvia, Lithuania
and Sweden. Estonia is contemplating the adomtianleniency programme as well. The law enclosing
the Chinese leniency programme came into force dwdust 2008 but no implementing rule has been
enacted so far.

% See on this, H-F. FRIEDERISZICK and F.-P. MAIER-RIGAJop. cit



and, on the other hand, sectors where firms areequally well-informed (because, for

instance, they have never been exposed to congpegitiforcement).

2. Policy Recommendations

This Report takes the view that CAs discretionafdlyoring a reactive detection policy
should be incentivized to increase their sharexbfficio detection activities® As a
matter of best practice, CAs should systematicadlye resources fax officio work
when periodically setting their forthcoming enfareent strategy. In addition to this, the
adoption of specific provisions for sector inquérighould be promoted. As witnessed in
the EC, where the adoption of Article 17 of Regolatl/2003 was followed by a spate of
sector-wideinvestigations, the legislative codification of s@dnquiries may encourage
CAs to undertakeex officio work** Finally, CAs should devote some thinking, in
cooperation with academics, to the conception lidbbke market screening instruments
that can uncover cartels on the basis of specdémmhomic criteria. Such instruments

have been, to date, scafCe.

Of course, in jurisdictions where procedural obiigas cause CAs to prioritize

complaints-related work oveex officio work, more ambitious reforms would be

0 As far as countries where a pro-active detectias bccurs, it may well be that natural and legaspns
in those jurisdictions are not sufficiently inforchef the ability to lodge complaints, and, more graily,
of what competition rules consist in. It is themefof critical importance that competition agendiesote
resources to competition advocacy, to trigger cemnfs.

*1 Whist there were already informal sector inquiiteshe EC, prior to Regulation 1/2003, the adapii®

a specific provision to this end has been followgda surge in the number of sector inquiries laeddby
the European Commission.

“2 SeeR. PORTER, “Detecting Collusion’Review of industrial organizatior2005, vol. 26, issue 2,
pp.147-167. For instance, Coordination Failure Daggics (“CFD”) is a model that empirically analgse
real market processes with the help of time pattnalysis and investigates whether they operate
efficiently. The CFD cartel-audit should enable thetection of cartels via characteristic marketcpss
patterns (because cartels cause failures in thatserps). When markets operate efficiently, fitteilautes
processes arise “market clearing, rate of returmabization, erosion of market power, product insiton
and technology innovation”. The idea here is ttedefailure in those processes through the manioof
e.g. capacity utilization, rate of return, nominal pricgolatility of market shares, X inefficiency, l&tt
productivity gainsSeeon this, C. LORENZ, “Screening Markets for Cartadtection: Collusive Markets
in the CFD Cartel Audit”’European Journal of Law and Econom{@908) 26, pp.213-232Seealso H-F.
FRIEDERISZICK and F.-P. MAIER-RIGAUDgp. cit Seefinally, N. PETIT,Oligopoles, collusion tacite
et droit de la concurrengeBruylant 2007, chapitres IV et V (suggesting eesaing mechanism for the
detection of tacit collusion/collective dominance).
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necessary. In this context, an increase of thgdtady entitlements of CAs would be a
first-order solution. However, in light of goverents’ current budgetary deficits, this
solution appears entirely unrealistic. Moreovery auch solution could undermine the

CAs independence, in exposing it to undesirabléipal influence®

In the alternative, CAs may be financed througleptheans. Interestingly, in Italy, the
CA benefits from severaliriternal’ financial resource$’ It receives 50,000€ of each
fine inflicted in respect of misleading advertisiagd unfair commercial practices cases.
In addition, the Italian CA collects fees on mergetifications. Whilst it is not the
purpose of this Report to explore the virtues aralvbacks of such internal funding
mechanisms, it ought to be noted that many seqteciic regulators in network
industries, as well as intellectual property officare financed through similar internal

mechanism&> Undeniably, further research should be devotetisissue.

By contrast, this Report does not support a tighteap of the conditions for complaints
to be admissible and review&d. As underlined in the national Report for United
Kingdom (“UK”), in countries where private enforcent is underdeveloped, it is critical
for firms that are victims of anticompetitive praess to be able to lodge complaints, on

pain of being foreclosed from markéfs.

II. Competition Agencies’ Discretion in Selecting Investigation Targets —
(“ Target Discretion™)

43 As explained by P. DRUCKER, to obtain budgetse onust fnake promises to anyone, or make

promises in a certain seriseSeeP. DRUCKER,Management: Tasks, responsibilities, Practjddarper
and Row, Publ. (1973).

4 SeeNational Report for ltaly, p.5. CAs may for instanbe entitled to charge fees for other services
provided, and sell, for instance, published reportstudies.

% SeeW. SMITH, “Utility Regulators — Decision-making Stures, Resources, and Start-up Strategy”,
Note No 129, October 199Public Policy for the Private SectoWorld Bank.

¢ According to some authors, the fact that the Cossion tightened up the conditions for complaintbéo
admissible under Regulation 773/2004 has arguanlytd a decrease in the number of decisions adopted
upon complaints. SeeE. GIPPINI-FOURNIER;The Modernisation of European Competition Law: Firs
Experiences with Regulation 1/200Report to FIDE Congress 2008). FIDE CONGRESS 2008. 2:
The Modernisation of European Competition Law -tidhiExperiences with Regulation 1/2003, H. F.
KOECK and M. M. KAROLLUS, (eds.), Nomos / facultasv, Vienna, 2008, p.20.

" SeeNational Report for the UK, p.2.
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A. Preliminary remarks

With few exceptions, most CAs are budget basedtlns! havdinite financial, human,
and technical resourcé$. Meanwhile, their duty to enforce the competitioies in the
“public interest encompasses an evolving, and infinite, numbesexftors, markets and
firms. The upshot of this is that CAs cannot pdgsilmvestigate all potentially
worthwhilecases, on pain of being clogged up with a hug&lbgand, in turn, of being
unable to timely intervene where it matters mo3io avoid this situation, CAs may
therefore — not unlike firms*2 be free to choose how best to allocate their scarc
resources’ Where the competition rules allow a CA to concaet its resources on
certain sectors (or practices) and, correlativéby stray away from other, potentially
worthwhile, sectors (or practices) — it can be saidnjoy ‘target discretiof >*

To dispel from the outset any misunderstanding, Report refers ttarget discretioras

the ability of a CA to prioritize, shelve and evegt-aside cases (including cases arising
from complaints) on subjective, policy, groundsr (flestance, following a cost-benefit
analysis or in times of economic cristé)ather than on objective grounds (for instance,
incomplete submission, etc.), which most CAs atéled to do.

Over the past decades, a strenuous debate hasnbooken relation to CAs’ target
discretion. First, target discretion implies apdiable choice to trade-o#quality in
return forefficiency As explained previously, competition rules erghiobjective rights

and duties which cover (almost) equally all marksgctors, firms, consumers. All

“8 To the best of our knowledge, no study, to da#s, éver quantified precisely what the optimal lefel
resources of a CA should be.

9 Not unlike firms, competition agencies must achiemaximum output with minimum input. Quite
strikingly, the concerns for efficiency that incsaagly influence the substantive principles of cetimon
law also pervade at the institutional level, witQiAs.

0 SeeP. DRUCKER,Management: Tasks, responsibilities, Practicei@rper and Row, Publ. (1973),
explaining that prioritisation involves deciding atmot to do as much as what to do.

1 More simply, there is target discretion where tisgstem [...] allow(s) the competition authority to
concentrate its limited resources on specific pgties’. SeeP. LOWE, “The design of competition policy
institutions for the 21st century — the experieméehe European Commission and DG Competition”,
Competition Policy NewsletteNumber 3 — 2008, p.2.

2 According to that approach, the dismissal of a mlaint should occur when the social gains from
administrative action are lower than its costs.
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victims of unlawful anticompetitive conduct shoutus equally benefit from the

protection of the CAs.

Second, many observers have painted a grim pictir€As’ discretion in selecting
investigation targets. Commenting on the stateplaly in the EC, I. VAN BAEL
lambasted the European Commission’s discretionllidiag to a situation of ‘a la
carte’ enforcemetitof the competition rule$ Other observers have mulled over the risk
of “populisni in the launching of inquirie3! career-based prosecution decisivhs,

politically and ideologically-driven casé$etc.

B. Do CAs enjoy an Unfettered Discretion in Selectingelstigation Targets? —
Empirical Findings

A glaring finding of this Report is that in mostrigdictions, the competition rules are
silent on the issue oftdrget discretion With the notable exception of Switzerland,
Hungary, and to a lesser extent Latvia — wherdaweprovides a legal basis for priority-
setting 2’ in most jurisdictions the law says nothing of tfie ability of CAs to rank

cases; and (ii) the substantive criteria that shdnd followed for this purpose. Many

national Reports nonetheless reach the conclubetrtiie CA enjoys a wide discretion in

3 Seel. VAN BAEL, “Insufficient Control of EC Competitin Law Enforcement”, in B. HAWK (ed.),
Fordham Corporate Law Institutd993, pp.733 and 734.

* Seel. FORRESTER, “Competition Structures for the 2C®ntury”, in B. HAWK (ed.),Fordham
Corporate Law Institute1994, pp. 492 and 494. |. FORRESTER has talketiofCommission’sriatural
and populist interest in doing good for small ordiuen-sized enterprise

% SeeS. WEAVER, Decision to Prosecute: Organization and Public Bylin the Antitrust Division
Cambridge, Mass.: MIT Press, 1977; R. KATZMARgegulatory Bureaucracy: The Federal Trade
Commissiorand Antitrust PolicyCambridge, Mass.: MIT Press, 1980.

% SeeS. AXINN and D. KALIR, “Towards Neutral Principlés Antitrust Enforcement”, in B. HAWK
(ed.),Fordham Corporate Law Institut2008, Chapter 17, p.523.

°” SeeNational Report for Switzerland, pp.6-7 (Pursuanatticle 27 Il of the national competition rules,
the CA ‘shall determine the order in which investigatiohatthave been opened should be condtcted
This gives the CA énough flexibility to change prioritigsvith respect, for instance, ta“change of the
economic situatidf). SeeNational Report for Hungary, p.3, where the lawvles that the public
interest makes the proceedings necessaBeeNational Report for Latvia, p.7, where it is indied that
“Administrative Procedure Ldwallows the CA to close an investigation fda¢k of expedienty See
finally, National Report for China, p.16: China,l8, where there seems also to be some degre@dfypr
setting. The Report indeed states thidie¢' competition authority generally puts investigatpriorities on
industrial sectors controlled by the State-ownedneeny and relied upon by the national economy and
national security or industries implementing exslasoperation and sales in accordance with the law
(emphasis added)”.
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deciding to proceed as a matter of priority agamsparticular sector (or practice),

provided it does not act arbitrarily and provideasons®

Whilst, in practice, it appears reasonable to asstimat all CAs engage, to a certain
extent, in priority-setting? only a limited number of CAs follow specific, amilated,
processes to this end. In the UK, for instance,®ffice of Fair Trading (“OFT”) has
voluntarily published Prioritisation Principles which explain ‘how it prioritizes its
work’.®® Those principles includettie likely effect on consumer welfare, the strategic
significance of the matter, the likelihood of swssfal outcome, and the OFT’s
resource$®® On the basis of those factors, the OFT may ldwfptioritize, delay, or

close investigations and complaififs.

Similarly, in Belgium, the CA has designed and il disclosed a prioritization
methodology known under the acronym MOSCOWIst have, Should have, Could
have and Wastp® In a nutshell, the Belgian CA assigns a priotiéyel to each
case/complaint in light ofits impact on the economy and competition in Belgiura, t
interest of the consumer, [the] availability of oesces, proof, precedent value, gravity of
the infringement, sector: e.g. consumer goods, nfired services, and liberalized
sectord.® On this basis, each case/complaint may be diedsif a priority casg,as an
ongoing case which may be subject to susperf§ionas a §tandby case which will be

put on hold until some resources become availablee Belgian CA seems, however, to

%8 SeeNational Report for Italy, p.17; National Repoot {Germany, p.6, National Report for Japan, p.13;
National Report for Spain, p.3; National Report lfiaty, p.17; National Report for France, p.20; iNaal
Report for Austria, p.5.

9 As explained previously, for instance, the adapiid leniency programmes implies a certain sense of
priority for cartel work.

0 SeeNational Report for the UK, p.3.

1 1dem

®2|d. The OFT’s prioritization prerogative was confirmeglthe High Court.

83 SeeNational Report for Belgium, p.18.

% |dem, p.19.

% |d. with fixed administrative resources and an intedwedline.

% |d. Only limited resources are allocated to such cases.
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enjoy a lesser degree dfafget discretioh than the OFT, because it cannot close cases

and dismiss complaints on grounds of lack of piycaind available resourcs.

Finally, in Hungary, a text entitledPfinciples concerning the freedom of competition
followed by the Competition Authoritysets out a list of questions which the CA

systematically reviews before deciding to launchnot, proceedings: is the effect on

competition substantial, how many customers arectdtl, is the CA able to solve the

issue, is the issue significant from a legal stanap may the proceedings send signals to
the market, can the issue be solved through atteenaneans (private enforcement),

etc.?®

This notwithstanding, priority-setting is akin tdlalack-boX in other jurisdictions. With
the exception of intermittent disclosures in anntegort§® or of informal ‘tomity
principles in markets subject to sector specifgutation/° the question whether and how

other CAs engage into priority-setting remains gded in mystery.

C. ShouldCAs enjoy an Unfettered Discretion in Selectingdstgation Targets? —
Policy Recommendations

Perhaps the only way to address the above questionassume, preliminarily, that CAs
are indeed subject to a pinch as far as resoureesacerned. In fact, although no study
ever measured the resources necessary to deliveffestive competition policy, there
are good reasons to believe that CAs indeed fadle sonstraints. First, most CAs are

dependent on fixed budgetary entitlements and mmay, tat certain periods of time, have

71d. p.15. This being said, a draft law introducings thossibility is currently being discussed in the
Belgian Parliament.

%8 SeeNational Report for Hungary, p.17.

% SeeNational Report for Latvia, p.14, which indicatiest the CA explained that it selected sectors to
inquire in light of ‘consumer impact and market liberalizationSeealso National Report for Belgium,
p.19, which explains that the CA defined publiéty, 2008, a comprehensive list of priorities inatsnual
report. Seealso National Report for Switzerland, p.6, repuagtithat the CA placed a priority orbiti
rigging casesin its annual report for 2008.

0 SeeNational Report for Germany, p.6 (indicating thia CA will not investigate with priority cases
subject to sector specific regulation); Nationap®® for Sweden, p.7; National Report for Austipa5;
National Report for Switzerland, p.7. However,amumber of other countries, no such principles are
applied. SeeNational Report for France, p.19; See Nationaldrefor Estonia, p.8.
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to cope with a shortage in resources (see tabksafter)’ Second, with the propagation
of complex economic reasoning in all fields of catifion law, CAs are now routinely
faced with myriads of submissions and hordes of/é&a®, economists, expert consultants,

etc. Dealing with an investigation has thus becameesasingly voracious in terms of

administrative resources.

Kitljggg(rjn* France | Sweden Hungary| Switzerland**| Belgium| Austria | Estonia] Latvia | Lithuania| Japan***
Date 22%%; 2007 2009 2009 2008 2008 2008 2008 2008 2007 2008
Budget
C'Er'r%%"’(‘:' £203 | €14 | €124 1';.)'ng4 CHF 7.8 €4 €2 ch)'; LVL LTL4 |JPY 8.446
€NCY million | million | million million million | million 1,158,204 million million
(in million million
million)
Budget
in
standard €.1$'06 €14 €.1.2'4 €.5."8 € 5.22 million .€.4 .€.2 €.1.'96 €.1.'65 €12 €53736
currency million million | million | million million | million | million | million million
(€)

China

Luxembourg Germany Italy Spain

Budget
in local Not
currency| Not mentioned Not mentioned Not mentioned Not rioered Not mentioned .

(in mentioned
million)

* Estimation of the exchange rate Euro/Pounds iSterl€= 0,89 £ (on 1st December 2008)
** Estimation of the exchange rate Euro/Franc Suid€ = 0,67 CHF (on 31st Decemi2€08)
*** JPY 8,446,000,000 = approximately USD 85,000:86> Conversion with exchange rate of 30th June8ZQCG= 1,5818 USD)

Against this background, this Report contends @¥a$ should benefit from a degree of
target discretionin order to engage in effective priority settitfg. As previously
surmised, the idea that CAs can equally and efftgredeal with all complaints, markets,

and practices is unrealistic from a practical spaiat.”® In addition, the treatment of all

"I This table is based on the answers received tetipuel.2. Whilst the UK seems to enjoy the most
important budgetary entitlements, it is howeverjscbto a performance target. As explained in the
National Report for the UK, pp.3-4, the OFMhas agreed with the HM Treasury that it will deliv
‘measured benefits to consumers of five timesiiteial budget over the period 2008-2011’

2 Similarly to the solution that prevails in othexghl disciplines €.g. environmental law, consumer
protection, product safety regulation, etc.).

3 In some countries, where resources are limiteds Bdve beede factoobliged to exercise some sort of
“target discretiofi In Belgium, for instance, where there is a fatrobligation to review all complaints,
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cases/complaints is not necessarily suitable. &elseby criminal lawyers on the
principle of “prosecutorial discretiohindeed casts light on the fact that a perfectly
uniform enforcement policy that applies equally assr the board may have more
drawbacks than benefits. For instance, pursuingops with an insignificant criminal
record, with a legitimate — non criminal — motiwa, practices that cause little social
harm, send erroneous signals to society at large rmay undermine the overall

legitimacy of the rules (as an immoral, overly riesive, body of rules)?

However, this Report also considers that the ppiedhat a CA enjoytarget discretion
should be enshrined, and framed, in the CA’s chresti legislation (or in an equally
ranking, binding, legal instrument). Indeddsget discretionentails trading-off the
principle that all cases, markets, practices, firamsl consumers arequal for other
interestye.g, economic significance of the impugned conductettgpment of the case-
law in new markets, costs of establishing an igiment etc.). The setting of
priorities might thus lead CAs to violate generainpiples of law €.g. the non-
discrimination principle) in differentiating betweequally worthwhile cases. A clear,
publicized, legal basis for priority setting (angbssibly, prioritization criteria) thus
appears warranted to eradicate risks of arbitrasgrichination’® This solution prevails

in Hungary, where the law provides that (i) the €A8iscretion to select/dismiss cases on

the CA has often had to wait for the limitationipdrof a case to lapse, so as to avoid dealing ivitSee
National Report for Belgium, p.15.

"4 SeeC. JANSSEN et J. VERVAELH,e ministére public et la politique de classememtsssuite Centre
national de criminologie, Bruxelles, Bruylant, 199@p.65-131. Moreover, as explained by
MONTESQUIEU in L'esprit des lois it avoids whistleblowers willing to harm other @moundless,
misguided, motives, to achieve their goal, in alligvcompetition authorities to reject willful, meilbus,
complaints. SeeMONTESQUIEU,De I'Esprit des loisPremiére partie (livres | & VIII), 1748A“Rome , il
était permis a un citoyen d'en accuser un autrda @éait établi selon I'esprit de la république, oliaque
citoyen doit avoir pour le bien public un zéle saasnes, ou chaque citoyen est censé tenir toudrtsts

de la patrie dans ses mains. On suivit, sous |lgzeesors, les maximes de la république; et d'abardid
paraitre un genre d'’hommes funestes, une troupdétiteurs. Quiconque avait bien des vices et ban d
talents, une ame bien basse et un esprit ambitigwerchait un criminel dont la condamnation pUtipga
au prince; c'était la voie pour aller aux honnewesa la fortune, chose que nous ne voyons poirpar
nous. Nous avons aujourd’hui une loi admirable:stc'eelle qui veut que le prince, établi pour faire
exécuter les lois, prépose un officier dans chagbenal, pour poursuivre, en son nom, tous lesnes:
de sorte que la fonction des délateurs est incorpareni nous; et, si ce vengeur public était soupgon
d'abuser de son ministére, on l'obligerait de nomso® dénonciatetr

> SeeNational Report for Hungary, p.23, which reporses that were dismissed because the proceedings
were assessed as particularly expensive in lighs gfotential results.

¢ Seelnternational Competition Network, Anti-Cartel Bnéement Manuakupra p.17: ‘publishing such
criteria may further demonstrate openness, objégtand accountability,
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grounds of public interest must be baseddh fact§ that are ftransparent and
“provablé; and (ii) the Metropolitan courts can review thkecision to dismiss a

complaint and coerce the CA to open a formal irigatibn.””

In addition, this legal basis should be as neutrigjective and accurate as possitilen
this context, some inspiration could be drawn fithm EC, where a number of objective
appraisal principles were appended to the abst@atept of Community intere&t’® or
from other jurisdictions, such as the UK, where thiéeria are based on a cost-benefit
analysis® Moreover, as a matter ofgdod administratiot) interested partiese(g.
complainants) should be informed of the degreeradripy assigned to their case and
given an opportunity to comment. In Japan, fortanse, the Japan Fair Trade
Commission (*JFTC”) established in 2000 an interspdtem for re-examining the case
upon requests from complainafits. On top of this, CAs should constantly reassess
whether the prioritization criteria are fulfilleché possibly downgrade high priority cases
(if, for instance, the impugned conduct’s effect Heecome minor) or upgrade low

priority cases (if, for instance, the impugned agctts effect has become importaft).

Finally, CAs should be periodically required tordhawhat their concrete enforcement

priorities are, through various communications ragdi (for instance, in reports, press

" SeeNational Report for Hungary, p.17.

8 SeeS. AXINN and D. KALIR,supra p.548. In practice, the drafting of the legasibaseems to matter.
In the UK, for instance,practitioners criticise the fact that the princiglare drafted and applied in such a
way that they result in a number of complaints lbeing investigated SeeNational Report for the UK,
p.4.

9 SeeCFI, Automec v. CommissipiRec.1992, p.lI-2223, 185; Commission Notice oa Handling of
complaints by the Commission under Articles 81 8adf the EC Treaty, Official Journal C 101, 27 Mpr
2004 pp.65- 77 at 144 (availability of alternatigetion before national courts, significance of the
infringement for the common market, stage of inigegion, etc.). See also, 28: The Commission is
entitled to give different degrees of priority tongplaints made to it and may refer to the Community
interest presented by a case as a criterion of nisio The Commission may reject a complaint when it
considers that the case does not display a suffi€@@mmunity interest to justify further investigat .

80 SeeNational Report for the UK, p.3, and the factorscdissed above. More generally, cost-benefit
analysis is used to identify the best option, ngnadiich option exhibits the greatest net monetamydiits.
Seeon this, M. ADLER, “Rational Choice, Agenda-Settimgnd Constitutional Law: Does the Constitution
Require Basic or Strenghtened Public Rationality?”C. ENGEL and A. HERITIER, (eds),inking
Politics and LawBaden-Baden: Nomos Verlagsgesellschaft, 2003.

81 SeeNational Report for Japan, p.7.

82 SeeNational Report for Japan, p.20.
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releases, speeches of high-level officials, &fc.)This is likely to help improve CAs’
detection efficiency in inducing oblivious victintd competition law infringements to
come forward. In addition, setting clear enforcatn@iorities keeps CAs’ staff focused,
and eradicates enforcement dispersion. Finallpligaed enforcement objectives limit
the risks of hasty, unexpecte@&nforcement swings [which] create an unstable niarke

154

for capital investmeiif®* and thus generatesherence and predictability for busin&&3

V. Competition Agencies’ Discretion in Initiating Infringement Proceedings
(“ Process Discretion”)

A. Preliminary Remarks

Once, following preliminary investigative measuraspecific enforcement targete(, a
certain market or practice) or complaint is foundraise serious suspicions, CAs will
typically proceedwith the case. Whilst, up to this stage, CAs afsef more or less
under the radd® the decision to open infringement proceedingsegsly triggers the
applicability of several mechanisms which servenarily the purpose of protecting the
parties’ defense rights and limit CAsprocess discretidn First, the decision to open
infringement proceedings may be subject to speadiption rules. Second, CAs may be
under a duty to observe information requiremergaging from the mere disclosure of
the existence of the investigation to interestedigs to the right to be heard (including
access to the file). Third, the decision to opeoceedings may be subject to judicial
review, and the CA may be under a duty to providegaate reasoning. Fourth,

following the opening of proceedings, CAs may bdigaldl to act within reasonable

8 In so doing, however, it must be made clear thas @ill nonetheless devote resources to other, non
priority sectors/practices.

% SeeS. AXINN and D. KALIR,supra p.546.

8 Seealso P. LOWEgsupra p.2. Prioritization criterions often take tharfoof open-textured concepts
(e.g. public interest, cost-benefit analysis) which dat allow to draw inferences on a CA’s concrete
enforcement priorities.

8 In a majority of the jurisdictions surveyed, CApeoate secretly, with no duty to inform interested
parties, during the stage of theréliminary investigatioh See, for instance, National Report for the UK,
p.8; National Report for the Czech Republic, p.2tibhal Report for Germany, p.2; National Report fo
Spain, p.3; National Report for Hungary, p.7; Na&ibReport for Switzerland, p.3.
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timeframes in adopting decisions on pain of violgtigeneral rules of sound

administratiorf’

Interestingly, in several jurisdictions, this stagfeinvestigation whereserious doubts
are leveled against a company is labeled thernfal investigatioh (e.g, EC,
Luxembourg), as opposed to thaéliminary investigatioh However, this demarcation
misrepresents the situation of a number of othésdictions, where:

* All investigations are said to be formal, and thexehus no divide between
“formal’ and “preliminary’ investigations (Austria, German$jpr

» This distinction exists but relates primarily teetimtensity of the investigation
weaponry enjoyed by the CA (Italy, Japan, Francd &i). During the
“preliminary investigatioty the CA does not enjoy strong investigative paver
(for instance, compliance of firms with CAs may yide voluntary). It may
enjoy more intrusive powers in the context of tferhal investigatioty *° and

 The CA’s institutional structure is bifurcated abdsed on the one hand, on
adjudicatio® with a specific investigator and, on the other dhaon an
independent decision-making body (possibly, a ceuetg, in Austria — or a
college of high-level officials -e.g, in France, Belgium, Luxembourg, Japan,
Spain, Switzerland). In the latter case, if thame ‘serious doubts the
investigator will typicallyclose the formal procedure and eitha) €onvey its
finding to the decision-making body (in a reporposing to adopt a prohibition,
for instance); or4) lodge an action before a court.

For the sake of clarity, this section focuses amititiation of infringement proceedings

(either internally, or through the referral of tbase to a court/specific decision-making
body), regardless of the qualifications adopteddtional laws. At this stage, the bulk of
the investigative measures (requests for informatiaspections, etc.) have been carried
out, and the CA formulates allegations of unlawfamticompetitive conduct. The

procedure thus becomes mongrdsecutorial and “adversarial than ‘investigativé

87 And of placing companies under unduly long oppitabr Other authors also view deadlines as a limit
to a CA discretion.SeeC. DAMRO, “Capture and Control — The Institutioainamics of EU Regulatory
Independence”, mimeo, p.5.

8 SeeNational Report for Austria, p.2.

8 SeeNational Report for Italy, p.17; National Repoot flapan, p.11-13; and National Report for France,
p.20.

0 SeeNational Report for France, pp.4-5; and Nationep&t for Belgium, pp.5-6.

L The CA may, of course, take complementary, ingesite, measures, the bulk of its work is now
analytical.
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with the firm(s) under investigation being calledon to actively respond to the CAs

allegations’”

B. Do CAs enjoy an Unfettered Discretion in Handlingrimfiement Proceedings? —
Empirical Findings

1. Who takes the decision to open infringement @edngs?

Within the CA, the level at which the decision tpea proceedings must be adopted —
and the applicable procedures to this end — prayitleand of itself, information on the
degree of discretion entrusted by the legislatah&oCA. Such rules are indeed akin to
internal checks and balances imposed by the légistan the CA’s decision-making

power.

In several jurisdictions, the decision to open ingement proceedings must
systematically involve the CAs’ highest rankingic#l(s). This is the case, notably, of
Sweden, ltaly, Lithuania, Latvia and Estonia, whdre heads of the authorities will
themselves take the decisith.In other jurisdictions, this decision may be agdpat a
lower level. In this variant, civil servants/opgoaal units may be entitled to take alone
the decision to open proceedingsg( in the UK)®* or subject to prior approval of the
hierarchy €.g, in Hungary and Switzerlandj. Finally, in jurisdictions where the

institutional structure is bifurcated and basedadjudication, the decision may be taken

92 SeeNational Report for the UK, p.3.

% In Sweden, the decision is taken by the Directen&al of the CA himself.SeeNational Report for
Sweden, p.5. In lItaly, this decision is taken by the Collegiddedy and then signed jointly by the
Chairman and the General SecretaBeeNational Report for Italy, p.4. In LithuaniaetfCompetition
Council as a collegial body decides whether to cpéormal investigation or notSeeNational Report for
Lithuania, p.7. In Latvia, the decision is als@pid by the Competition Council. The decisiondsed

if it is supported by at least 3 Council members @ 5). SeeNational Report for Latvia, p.6. In Estonia,
the Director General of the CA takes this decisiBeeNational Report for Estonia, p.6.

% In the UK, this decision is taken by the Boaod,by a person or body to whom powers have been
delegatedn writing. SeeNational Report for the UK, pp.9-10.

% In Hungary, according to the internal procedurales of the Competition Authority, upon the
recommendation of the case handler, the leadeheofjiven professional unit (head of department)l sha
decide whether a competition supervision proceedhmyld be opened, and this decision shall be apdro
by the vice-president of the Competition AuthoritySee National Report for Hungary, p.10. In
Switzerland, the Secretariat opens an investigatiith the consent of a member of the CA’s presiding
body. SeeNational Report for Switzerland, p.5.
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by the highest ranking prosecutae.d, in Francef® or more discretionarily by the
prosecutor in charges(g, in Belgium) or the investigative office, unitrectorate €.g,

in Spain)?’

2. Are CAs subject to information requirements whepening infringement
proceedings?

There are two important senses in which informatiequirements may limit a CA’s
discretion. First, in lifting the smoke screenrsunding an ongoing investigation, such
requirements reduce the ability of a CA to carry @stealthy, unilateral, inquiry and, in
turn, permit the firm(s) suspected of an infringat® start devising a defense strategy.
Second, the public disclosure of a decision to opeoceedings increases CAS’
accountability. It may, for instance, dissuade sahthem from taking further steps in

cases which have not reached a sufficient degre®atdrity.

Interestingly, whilst most jurisdictions seem tanddion the opening of proceedings on
the adoption of a formal decision addressed to fithmm under investigation €.g,
Hungary, Latvia, Spain, Sweden, Lithuania, Luxembotor instancej® only a few of
them require the CA to notify this information tonsplainants €.g, Latvia, Lithuania,

Belgium)®® and other interested third partiesq, Italy, Hungary, Japari}°

% SeeNational Report for France, pp.4-6.

97 SeeNational Report for Belgium, p.12. In Spain, thicision may be taken by the Council of the CNC
or by the Directorate of InvestigatiorseeNational Report for Spain, p.4.

% To the exception of Germany, where under the Gerommpetition law (“ARC”) the authority is not
required to document/communicate its intention peroproceedings. Yet, if the authority has ingiat
proceedings against an undertaking it will soonefater inform it in order to guarantee the righthe
heard. See{56 (1) ARC: “The cartel authority shall give tparties an opportunity to commenSee
National Report for Germany, p.5. To the exceptasg of Switzerland, where a letter is sent topheies
subject to investigation. A letter will be sentdnhing the parties being subject to Comco's ingasitn.
According to case-law, this is not a formal deais{source: DPC 1998/4, p. 665 s.; DPC 2004/2. p. 63
s.)SeeNational Report for Switzerland, p.5. To the exmapof the Czech Republic, where a statement is
made to the entity under investigati@eeNational Report for the Czech Republic p.3.

% In Belgium, the former will be informed on theirfig) of the report and — if deemed necessary by the
Council chamber hearing the case — will receiveoa-confidential version of this reporeeNational
Report for Belgium, p.12.

1991 Japan, the CA informs interested parties, cainphts, experts, withess&eeNational Report for
Japan, p.8.
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Also, there is a lot of variance amongst CAs irpees of publication requirements. In
most jurisdictions, the publication of the decisitn open proceedings is optiorid.
Whilst some CAs only occasionally publish it onithg@ebsites (amongst others, Spain,
Czech, Sweden), other CAs have a more systemaiivagh (e.g., ltaly}°? By contrast
to those countries, in only a limited number ofgdictions, CAs seem to be subject to
mandatory publication requirements. In Switzerlafod instance, a notice is given for
official publication®®®

3. Is the decision to open infringement proceedswgect to judicial review?

CAs’ discretion in opening infringement proceedingmy be further restrained by
judicial mechanisms. For instance, the decisiongen infringement proceedings may
be appealed and fully reviewed on the merits bypuatcof law. To allow the court to

ensure an effective review, the CA may be obligedtate reasons when adopting its

decision to open infringement proceedings.

Against this background, the surveyed jurisdicti&®m to promote heterogeneous
solutions. Countries with a bifurcated enforcemsnicture, as well as other countries
such as Latvia, Czech Republic, Hungary, Luxembaurg Switzerland have excluded
the ability to challenge CAs decisions to openiiifement proceeding$? By contrast,

in other countries such as Estonia, Spain, Lithaiatiie UK and Italy, the decision to
open infringements proceedings is amenable to ipidieview!®®> Most Reports are,

however, silent on the practical relevance of sudicial remedies and on the standard

of review applied by the courts. A notable exaaptto this is Italy where the report

191 |n Latvia, the decision to open formal proceediigysot made public, as it is as yet only an interi
decision (there will be a final decision on eitlfieding a breach or closing the procedurg@geNational
Report for Latvia, p.6. In Luxembourg, the decisismot publishedSeeNational Report for Luxembourg
p.5. In Lithuania, neitheSeeNational Report for Lithuania, p.7.

192 The decision to open proceedings seems to bensgtitally published in the CA’s Bulletin and welesit
SeeNational Report for Italy, p.12.

193 5eeNational Report for Switzerland, p.5.

104 See amongst others, National Report for Luxembur®, pln Switzerland, the case-law has set the
principle that an undertaking cannot challengedibdasion to open proceedings against it because tre
no formal decisions with legal effects (source: DP¥98/4, p. 665; DPC 2004/2, p. 636eeNational
Report for Switzerland, p. 5.

195 SeeNational Report for the UK, p.10.

23



indicates that CA’s decisions to open proceedings be scrutinized under axéw
reviewing approach which entails a review of the technical and emmical aspects of

the decisiort®®

4. Are CAs subject to timelines once they openngiement proceedings?

A firm faced with cumbersome and dragging compmiitiaw procedures may see itself
beset by undue reputational, operational and fishigamage. In connection with this,
one cannot exclude that CAs may be tempted toegjficatlly keep WweaK cases — those

which are unlikely to lead to a negative decisiodoermant, to induce firms to come
forward with settlement proposals, and close tloegedings. It is thus often considered

“good practicé to establish deadlines for reaching a decisfgn.

Our survey demonstrates, however, that the grgader of CAs enjoys significant
discretion as regards procedural timelines. Intjusdictions, the law does not require
CAs to comply with deadline$® and where it does, CAs face protracted time hoszo
(in Belgium, the law sets a time limit of 5 year the entire investigatiortf? Of
course, in those jurisdictions, CAs’ inertia carpimnciple (i) be challenged on the basis
of conventional failure to act proceedings;° or (ii) be brought to the attention of an
ombudsmart** and/or (iii) trigger actions for damag¥8. However, most national
Reports consider such actions to be devoid of aagtigal interest. In Spain, there is
apparently specificaction for failure to act against the competitauthorities, but the

report provides no further details on its practied¢vance.

This being said, in three of the countries covdogdthe survey, the CA is bound to
respect stringent deadlines following the openirgindringement proceedings. In

Hungary, Lithuania and Latvia, CAs must respectivieting the procedure to a term

196 SeeNational Report for Italy, p.12.

197 See for instance, ICNAnti-Cartel Enforcement Manuasupra 15.3.2.

198 SeeNational Report for Germany, p.6, National RefortChina, p.6, National Report for France, p.18,
National Report for Luxembourg, p.5, and NationapBrt for Switzerland, p.6.

199 SeeNational Report for Belgium, p.14.

10 This is the case in most countries.

11 seeNational Report for Sweden, p.6.

12 pid.
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within 180 days, 5 months, and 6 months (with pmesextensions):®> In Estonia,
despite the absence of similar mandatory timelittessCA has in practice sought to limit

the time frame of its investigations to a y&4r.

C. Should CAs enjoy an Unfettered Discretion in Handling infilement
Proceedings? — Policy Recommendations

There are significant discrepancies in the degfgeracess discretiornjoyed by CAs.
Rather than attempting to reach firm, definite,vegrs on the optimal degree pifocess
discretionthat ought to be entrusted to CAs, this Repo#dsses the various trade-offs
arising in respect of each of the parameters adlimbove and, where possible,

formulates policy proposals.

1. Who should take the decision to open infringenpeoceedings?

As far as the first parameter is concerned, theg#ion to individuals — or to a small
group of individuals — of the discretionary autlyto open proceedings generates well-
known risks of opportunistic behavior identified Byincipal-Agent theory (specific acts
of self-interest, for instance). Such risks are,lvelieve, particularly acute in large CAs,
where individuals, or small groups of individuateay be able to operate in relative
opacity, insulated from top-down oversight. Thekris further exacerbated by the fact
that, in pro-active CAs with a large output, a dem to open proceedings might be
considered a trite procedural development and goulatively unnoticed. Finally, one
could argue that the more individualized the ddiegathe cheaper it becomes for the

suspected firms and/or complainants to seek taienfie the individual official in

3 |In Hungary, the proceedings can be extended twicéhe same amountSeeNational Report for
Hungary, p.12. In Lithuania, the 5 months term banextended by 3 monthsSeeNational Report for
Lithuania, p.9. In Latvia, the 6 months term canelxtended to one or two yearSeeNational Report for
Latvia, p.7.

14 SeeNational Report for Estonia, p.8.
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charge!™ A few years ago, the EC Merger Task Force’s (“N)Téemise provided a

resounding illustration of those problefs.

Yet, the adoption of rules involving other offigain the opening of infringement
proceedings (for instance, prior approval procesluienot necessarily a panacea. First,
it multiplies avenues of influence for firms andngaainants. Second, where the other
officials belong to the high ranking staff of thé& ne may not exclude a greater degree
of politicization of decision$*’ Third, a multiplication of reviews and proceedinaill
consume time and resources. Finally, where thissideacmust be adopted collegially, its
adoption may ultimately rest on collegial bargagiconsiderations, or be polluted by

diverse interests, alien to the nub of the ¢aSe.

2. Should CAs be subject to formal requirements rwlopening infringement
proceedings?

As far as the second parameter is concerned, a# €fem to be subject to basic
notification requirements as regards the firm(spaminvestigation. The question
whether they should benefit from more, or lesscréigon is thus primarily relevant as

regards theotificationto third parties with an interest in the casg(complainants).

On close examination, the trade-off between lessrmaare discretion seems a little less
balanced. Of course, on the one hand, systenmdtianation of third parties may further
strain the CAs administrative resources. Yet, lon dther hand, because complainants
often invest significant efforts in writing comptds, it is good practice to keep them “in

the loop”, and provide them with information on fmcedure they helped triggerifg.

115 5ee K. GATSIOS and P. SEABRIGHT, “Regulation in therBpean Community’Oxford Review of
Economic Policy5, 2, p.37.

118 SeeC. DAMRO, op. cit, p.38. It was later reported that the MTF wasiagizied within DG COMP for
overly relying on information submitted by thirdrpes.

17 Because high-ranking officials are closer to paait circles. Their appointment, and career, miggt
subject to ministerial decisions and thus hinggadlitical considerations.

118 Some members of the college that do not supperti¢itision to open proceedings, may for instanite se
their support in exchange for the future suppoxtbers in subsequent cases.

19 5ee for instance, ICNAnti-Cartel Enforcement Manuadupra p.27: ‘t is considered good practice for
agencies to provide information to complainantslinitg how their complaint will be evaluated anceth
agency’s expectations of them
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Complainants might otherwise be dissuaded to infah@m CA of anticompetitive
problems in subsequent cas&s.This, in turn, may backfire on the CA, which wilb
longer be able to rely on complainants’ input ie thture, and thus will face increased

informational costs.

In addition, in jurisdictions where third partiesj@y a certain number of procedural
rights (access to the file, participation in anldraaring, etc.), the notification of the

opening of infringement proceedings offers an oppoty to inform them of those rights.

The systematic information of third parties conitds, furthermore, to improving the
efficiency of administrative proceedings in placihg CA under increased scrutiny from

third parties (this may, for instance, mitigatksi®f unduly long investigations, etc.).

Finally, even if the CA opens proceedings on isqees, markets, practices, etc.) that
were not at the core of the complaint, the complaiits sector-specific knowledge might
help the CA refine its understanding of the calsesuch cases, complainants should not

be left behind the scenes and should be givenltitieydo comment.

Another area where CAs’ discretion might be diseds®lates to thpublication of the
decision to open infringements proceedings. Thislipation is certainly advantageous
from a public accountability standpoint. Moreoviemay induce new, interested, parties
to come forward (customers, competitors, suppliets,), thereby enriching the CA’s
informational expertise of the ca¥e. This notwithstandingthe publication of the
decision to open infringement proceedings may aherand unduly, impact the firm(s)
under investigation. Although there is to dateen@pirical support in economic literature

for the following proposition, firms may be harméy the negative publicity that

120 From a mere economic standpoint, legal proceedamgsart of a firm’s operational costs. It isshu
important that firms’ legal personnel is, similatty other employees, able to report in a timely ngarto
executive management, shareholders, financial iokgsetc., on pain of not being supported in fetiegal
endeavors.

121 yet, the CA may become exposed to strategic behaSieeour remarks below.
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accompanies the opening of formal proceediigsCustomers might ostracize a firm
potentially guilty of a competition law infringemienShareholders and investors might
be reluctant to support a firm virtually subject penalties®® It is thus of critical

importance that the decision to open infringem@négeedings unambiguously indicates

that the firm(s) under investigation is (are) noiity until so proven.

3. Should the decision to open proceedings be sutggudicial review?

The judicial review of administrative agencies’sait a popular subject, which has been
well explored in legal literature. In a nutshelhilst judicial review is crucial to meet the
demand for accountability and transparency in aoptEary public affaird?* there is a
broad consensus about the fact that certain aetsyadre provisional value, should not be
subject to judicial review?®> Any other solution is indeed likely to triggermrents of
intermediary appeals, and in turn hinder CAs’ deaial activity (in particular if judicial
proceedings are suspensive).In addition, since the final decision of a CAgisnerally

amenable to judicial review, irregularities of @arlcts can be sanctioned at this stage.

This being said, the decision to open infringemgmitxeedings must be well-reasoned,
so the courts can gauge whether the CA was righd suspicions were founded — to
adopt it'*” As explained previously, this is important be@atise decision to open

infringement proceedings is likely to affect theancial, economic, and legal situation of

the firm(s) to which it is addressed.

122 5eeG. LANGUS and M. MOTTA, “On the Effect of EU Catténvestigations and Fines On the
Infringing Firms’ Market Value” Proceedings of 2006 EU Competition Law and Policyrk§hop EUI-
RSCAS, (available ahttp://www.eui.eldy who do not find a significant effect of the deois to open
proceedings on the firm’s share valuation.

123 |dem p. 8

124 SeeA. ASHWORTH, op. cit, at p.1561; D. CURTIN, “Delegation to EU Non-majarian Agencies
and Emerging Practices of Public Accountability,bn GERADIN, N. PETIT and R. MUNOZ (Eds.),
Regulation Through Agencies in the EBdward Elgar, Cheltenham, 2005, p.109; K. P. E@&/|
Competition Rules for the 21st Century: Principliesn America’s Experien¢é&luwer Law International,
The Hague, 2003, pp.240-241.

125 Also, it is often considered that provisional ast®uld not be subject to judicial review, becathse
may flood the courts with issues that are not ygiutes.

126 SeeP. DUFFY, “Quelles réformes pour le recours enudation”, 5-6 Cahiers de droit européen, 553
(1995).

127 Of course, a primary explanation for the duty tates and reason, objections, is for the partidsiltp
exercise their right to be heard.
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4. Should CAs be subiject to timelines once theyapiingement proceedings?

Setting mandatory, stringent, deadlines for the mletion of the proceedings has pros
and cons. One the one hand, the increased cetémiyoceedings exhibits features of a
“win-win-win’ situation. Victims of anticompetitive conduct tam timely, effective,
redress. CAs’ officials stay focused on importeéstsues, avoid being dragged into
discussions of ancillary importance, and cannot ntam “weak” cases under
investigation with a strategic purpose (extract sotments from the parties, for
instance). The firm(s) under investigation minie{s) the direct coste (g, lawyers’
fees, etc.) and indirect costs(, disruption of daily business activities with mgament
being diverted from its core activities, reputatibrdamage arising from negative

publicity, etc.) arising from lengthy proceedings.

On the other hand, the setting of mandatory, strihgdeadlines also has drawbacks.
First, as explained previously, there is a widesgrgew that all administrative agencies,
and in particular CAs, face information asymmettf@simposing on CAs an additional
constraint through the setting of a mandatory deadmight further magnify this
problem. For lack of time, CAs may inevitably deek, or lack, certain pieces of
relevant information and thus adopt decisions duinperfect information. In the
alternative, CAs might be tempted to rely excedgivan third-party informatiori?®
Whilst this is not, in and of itself, a problem, €Ahould treat third party information
with caution. Third parties, and in particular cdaipants, often exhibit a pro-

prosecution bias, which may lead to the submissfaelf-serving information

Second, the firm(s) under inquiry may turn the tigbnstraints imposed by the deadlines
to its advantage, in flooding the CA with complexd possibly, useless information. It

is for instance reported that, in the context @& thgulatory review of th&ony/BMG

128 SeeR. VAN DEN BERGH and P. CAMESASCAEuropean Competition Law and Economics — A
Comparative Perspectiyéntersentia, 2001, p.131.

1295eeA. SANDMO, op. cit

13%\Which the CA cannot verify, due to the existentthe deadline.
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merger, the merging parties managed to undermm&tmmission’s case in submitting
“an enormous amount of incredibly detailed eviderite

Third, not all competition law cases look alike.heTdegree of sophistication of the
relevant markets, the number of interested thimtigs(customers, rivals, suppliers), the
intrinsic complexity of the impugned practice, #maount of tangible evidence available,
etc. might significantly differ from one case too#mer. Hence, CAs might not be equally
able to meet a “one size fits all” deadline incakes.

In light of the respective drawbacks and virtuest@ndatory, uniform, timelines, this
Report takes the view that CAs should draw inspinrafrom the practice of the Italian
CA and, to a lesser extent, from the European Casion. To eliminate, demonstrably,
parts of the concerns ascribed to dormant casedialian CA is required by regulation
to set, on acase-by-case basis deadline in its formal containing the statemeht
objections'** According to P. LOWE, the European Commissioro @sperienced a

similar mechanism for the first time in the 2Q@crosoftcaset®®

V. Competition Agencies’ Discretion in Terminating Proceedings (‘butcome
discretion”)
A. Preliminary remarks

Not all competition cases lead to a negative decigi.e, a decision finding an
infringement and, as the case may be, imposinghal{yg. Legislative frameworks may
indeed entrust CAs with a toolbox of distinct legastruments which can be used as
alternatives to bring a case to an end. A primargte of this consists in closing cases

in exchange of certain commitmentsdttlemeritapproach), rather than formally finding

131 See“Commission Shifts Stance on Music Industr@lobal Competition Reviewl6 July 2004.: Six
years of pricing data was requested of the fiveonsajnvolving 25 million data items. The two-daytieg
wrapped up on 17 June. Says Philippe ChappattdaoigBter and May, who represented BM@/e gave
the Commission an enormous amount of incrediblgitit evidence”.

132 SeeNational Report for Italy, p.14. A Procedural Beimposes on the Italian CA a duty to close the
case within the date indicated by the CA in théestent of objections. The CA may, however, extred
procedure.

133 Seeoral remarks of Mr. P. LOWE "5Annual Conference of the GCLC, 11 and 12 June 2009
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an infringement (fegative enforcemengipproach). A related illustration of this corisis
in adopting positive, reasoned and publicized deessacknowledging the absence of an
infringement (positive enforcemehapproach), rather than discretely closing mesgle
cases, or more generally focusing on finding irfements (fiegative enforcement
approach)®* The CA's ability toterminate proceedings on the basis of a variety of

diverse legal instruments is what we refer to@agc¢ome discretidh

In recent years, CAs have increasingly espouseditdve that they ought not to use a
hammer when they need a screwdriver and have —tsoesewith little nuance — praised
the virtues of such alternative enforcement teaescand, in particular, of settlemehts.
Settlements are said to permit a CA to correct etaf&lures in a timely fashiolf° to
devise innovative remedies that could not otherdiseachieved, and to tailor, as time
lapses, the remedies to the evolving market sipoafi By contrast, positive
enforcement seems to have attracted lower intéfrest CAs. Its merits appear
nonetheless significant. Positive enforcement iplesex anteguidance to firms, which
can comply voluntarily with the law, thereby linmgj the amount oéx postintervention

required on the part of CAs.

Against this background — and besides practitioregrarrels in respect of settlements —

138 CAs’ outcome discretiorgenerates several difficult legal issues. Figattcome

134 positive decisions may also be adopgeabfficiq should a CA for instance wish to clarify an aoé¢he
law, or upon request of companies.

135 settlements may be seen as a means of case @eldtause they entail the decision not to prasecu
further certain types of caseSee for instance, ICNAnti-Cartel Enforcement Manugupra p.23.

136 \Whilst this seems true in a number of jurisdictiarch as ItalygeeNational Report for Italyp.24), and
Switzerland (where negotiated procedures are smictduce the duration by more than 30%), in other
countries, the settlement procedures have noblasiyhificant administrative benefitsgeNational Report
for Belgium, p.26, or National Report for Latvia2p — where it is reported that procedures leading
commitment decisions exhibit a longer duration tltamventional antitrust proceedings — or National
Report for Hungary, p.28).

137 Seel.-F. BELLIS, “Foreword”, in C. GHEUR and N. PET(&d.),Alternatives enforcement techniques
in EC competition lawBruylant, Brussels, 2009, p.6.

138 Whilst most practitioners have welcomed thosermitéve mechanisms, some have expressed the fear
that in the context of settlements, parties wowddshbject to possible abuses from the CA. Paaties
indeed generally only faced with préliminary assessmentf their conduct, which falls short of a proper,
detailed, statement of objections. As a resulttigemay encounter difficulties in devising appiat
remedies, and in turn, be the victims of undue CpAressure to disproportionately increase their
commitments offersSee D. WAELBROECK, “The development of a new “settlemheculture” in
competition cases. What is left to the Courts ?"Gn GHEUR and N. PETIT (ed.Alternatives
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discretion may lead to discrimination between infringers, hwiCAs promoting
settlements in some cases, and adopting negatéisiates in other, equivalent, cases.

To take an example from the EC decisional pracboe, may question why in cases of
abusive loyalty rebates suchlagel a hefty fine was deemed the right approach, whlst
other similar cases lik&€oca-Cola the Commission considered a settlement to be
appropriaté®® Of course, there might be legitimate reasongteradoption of different
approaches in those cases. However, they shoutdirdg be clarifiedex anteto
eradicate risks of arbitrary discrimination.

Second, CAs enjoyingutcome discretiomay be tempted to neglect their punitive (and
corrective) duties. Settlements indeed allow CAntrease their decisional output (in
terms of cases brought to completion); reduce tadministrative strain (because the
evidentiary burden on the CA is lower than in stamddecisional procedure¥): and
intrusively regulate markets through behavioral amsttuctural commitments.
Accordingly, in a regime of fulbutcome discretigncertain CAs might demonstrate a
pro-settlement bias, and select/push cases fdersettits which are ill-suited for such
procedures*? For instance, in cases where customers have emdartelistic or abusive
conduct for a significant amount of time, settlamgase for the future is tantamount to a
denial of justice. The commitments have only ocive effects for the future. They fall
entirely to punish (through a fine, for instancagpanticompetitive conduct. Moreover,
because they do not lead to a decision findinghimgement, they are unlikely to be of
any help to customers seeking compensation for pasipetitive harm before courts

(through requests for profit-disgorgement ordecsipas for damages, etc.) This problem

enforcement techniques in EC competition ,léBvuylant, Brussels, 2009, pp.234-235. In addition
practitioners have criticized the fact that settens are unlikely to be subject to judicial revidtwvould
arguably be difficult for parties to challenge dgeons to which they, at least seemingly, gave tbensent.
Ibid., pp.235-236.

13935eealso, I. VAN BAEL,op. cit, p.735 for other examples.

149 seeCommission Decision of 22 June 2005, Case COMP/ABB2 —Coca-Cola OJ L 253 , 29
September 2005 p.21; Commission Decision of 13 M99, COMP/C-3 /37.990 intel, not yet
published.

141 parties are indeed generally only faced withpeeliminary assessmenof their conduct, which falls
short of proper, detailed, objections. As a reqdtties may encounter difficulties in devising agpiate
remedies, and in turn, be the victims of undue CpAressure to disproportionately increase their
commitments offersSeeD. WAELBROECK,op. cit

1425eel. FORRESTERp. cit
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is only rendered even more acute in the thrivingtext of regulatory competition that
prevails amongst CAs. Settlements may indeed be as a convenient instrument to

raise a CAs’ profile on the international competitenforcement scene.

Third, outcome discretionmay generate concerns when used asexit Strategy by

CAs. The hypothesis here is that a CA does noe Isfficient evidence to reach a
negative decision. However, by virtue, for ins&naf a prosecutorial bias (or for other
reasons, such as the CAs’ willingness to avoid wgshe resources already invested in
the case), the CA nonetheless want to achieve trome. To increase the pressure on
the parties to offer commitments, the CA may lethwe case in a state of provisional
limbo. This risk is particularly relevant in judietions where CAs are not subject to
deadlines (or other timelines) and are not requicestate precisely their objections. In

such settings, CAs may be able to push meritlesssc@ a settlement.

Finally, echoing the remorse recently voiced byrfer Commissioner MONTI in respect
of the Microsoft case, one may wonder whether CAs’ should be fvegsutidenly shift
advanced cases from the settlement track to thatimegenforcement track, simply

43 At this stage, the firm(s)

because they realize they wish tachieve a precedén
under inquiry may have (i) invested significanta@ses in the negotiation; and/or (ii)
conceded the existence of an infringement only the purpose of encouraging the
settlement. Procedural u-turns of this kind mawstHrustrate a firm’'s legitimate

expectations or its privilege against self-incriation**

In the same vein, the question arises whether @Asld be free to engage in what may
be labeled “cumulative”, or more controversiallychgzophrenic”, proceedings. Those
concepts encapsulate the situation where on thehand settlement negotiations are
taking place with top-ranking officials (in thi®mtext, the firm(s) under investigation

does not challenge the possible existence of aimg&ment) and, on the other hand, the

1433See on this, M-Lex, 14 September 2009, “Monti warfishveat to competition policy ‘from within™, D.
LUMDSEN.

144 See, on this. W. WILS, “Self-incrimination in ECn#itrust Enforcement: A Legal and Economic
Analysis”, World CompetitionVol 26, No 4, 2003, pp. 567-588.
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normal, adversarial, procedure continues (in ¢bistext, the firm(s) under investigation
challenges the existence of an infringement). écedural setting of this king tends to
alter the equality of arms between the partiestaedCA. Almost inevitably, the firm’s

defense in the standard procedure is weakenedesul of its decision to refrain from
challenging the CA’s preliminary findings in thettkement procedure. In addition, the
multiplication of parallel procedures inflates thests of proceedings for the firm(s)

under investigation.

B. Do CAs enjoy an Unfettered Discretion in Terminatingfringement
Proceedings? — Empirical Findings

Perhaps a good starting point to discuss ©Akome discretions to distinguish the

issues of settlements on the one hand (1), ano%fiye enforcement, on the other hand

(2).
1. Settlements

Apart from Japan, Lithuania and Estonia, whereldggslation does not enable CAs to
reach settlementd? all the CAs covered by this survegn settle cases in exchange for
commitments?® In a significant number of jurisdictions, howevtis power was only
bestowed upon CAs recently, and there is thus #elihtrack record?’ By contrast, in
other countries such as France, the CA has seemetubarly eager to enter into

settlements (with a staggering number of 27 deassisince its adoption in 2004}

145 seeNational Report for Japan, p. 15. However, in Withia GeeNational Report for Lithuania, p. 12)
and Estonia%eeNational Report for Estonia, p. 10), the CAs hdegeloped informal settlement practices.
146 SeeNational Report for UK, p.15; National Report fealy, p. 19; National Report for Belgium, p.21;
National Report for Austria, p.6: National Repodr fSwitzerland, p.9; National Report for France,
p.21;and National Report for Sweden, p.10.

147 SeeNational Report for Czech Republic, p.6; NatioRalport for Germany, p.8; National Report for
Hungary, p.9 (where only two cases are reportegiroing long term contracts in the gas sector)iddat
Report for China, p.9 (where no decision has besned to date); National Report for Latvia, p.12
(reporting two cases); and National Report for Lmkeurg, p.9 (where no decision has been issued to
date).

148 SeeNational Report for France, p.2%eealso National Report for Sweden, p.10 (to date fiases
have been closed following the acceptation of stimat commitments by the CA). Finally, in the EU, 9
commitments decisions were adopted between 1 2004 and 31 December 2003eeE. GIPPINI-
FOURNIER,op. cit, p.40.
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With this in mind, the question whether CAs engaitcome discretioboils down to the
issue whether CAgan freely decide to settlany case and divert from the standard
decisional procedure (a preliminary condition ibyiously, that the parties voluntarily
submit commitments)!® Our survey indicates that there is a great dehkterogeneity

amongst jurisdictions.

A first group of jurisdictions endorses a libergpbeoach, whereby no cases areriori
excluded from settlements. In those jurisdictioie CA can be said to enjoy ample
outcome discretioi® A good illustration of this can be found in Hungawhere in all
cases, the CA abides by the principle of th&maédllest necessary intervention-
principle’.**! This implies that the CA should, as a matter whgple, not favor the
heavy-handed, negative enforcement, approach, futueh as possible promote easy,

fast, and complete resolution of competition cdses.

By contrast, in a second, larger, group of cousiri@As enjoy less discretion because
certain cases are excluded from settlements naust accordingly lead to a decision.
Those jurisdictions, however, follow a variety gbpaoaches. In a first subset of
countries, certaitlypesof cases cannot be subject to settlement. IrfEtlhrepean Union
and Austria, settlements cannot be implementedases which might give rise to a

153

fine. In the same vein, in the UK, the CA wilhdt accept commitments in cases

149 For the sake of exhaustiveness, it ought to bechbere that a CA may settle cases with certaitiepar
but not with others and take actid®ee for instance, National Report for the UK, p.1&. related area
where CAs might enjoy a varying degree oluitcome discretichlies in the selection of commitments.
Most countries leave choice as to behavioral arcttiral remedies. However, in Sweden (National Repo
for Sweden, p.10) and in Austria (National ReportAustria, p.8), there seems to be a clear preferéor
structural remedies. By contrast, in many countrgesmere commitment to observe the rules will seffi
(however, this not sufficient in Ital\geeNational Report for Italy, p.22). Other commitmentere also
adopted before other countries (in Lithuania, cotnmants are mostly non discrimination requiremeses,
National Report for Lithuania, p.13).

150 seeNational Report for Spain, p.7, where it is repdrthat the CA has a wide margin of appreciation.
151 SeeNational Report for Hungary, p.24. The Principtesphasize that the Competition Authority is not
interested first and foremost in sanctioning, butai more successful (e.g. easier, faster, or cderple
manifestation of the goals of the Competition Auitya(point 2.51 of the Principles).

152 5ee on this principle, K. P. EWINGyp. cit, p.241, talking of the principle ofrfinimalist interventioh
and explaining that ittheans tailoring any intervention or remedy to bditle intrusive as possible, both
in extent and in tinie

153 SeeRecital 13 of Regulation 1/2003Ctmmitments decisions are not appropriate in cagesre the
Commission intends to impose fiheSee also Austria(where the Cartel Court dotaké up commitment
negotiations for hardcore cartels) National RefmrAustria, p.7.
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involving secret cartels, including price-fixingdkrigging, output restrictions or quotas,

and market sharing, nor in cases involving seriabase of a dominant positioh**

In a second subset of countries, such as Belgiwstgnia, the Czech Republic and to a
lesser extent, France, only those cases that donwolve long-lasting restrictions of
competition seem to be subject to settlements.Bdlgium, the CA has clarified that
cases where third parties have suffered alreadgréfisant damage are excluded from
settlement$® In Estonia, a case may only be brought to aeseght provided the
conduct tlid not result in a significant harii*® In the Czech Republic, a condition for a
settlement is thatthere was no significant impediment to competitiGA In France, the

restriction of competition must bactual’ for a case to be settled’

Finally, other countries promote original criteridn Sweden, for instance, a case that
belongs to the CAs’ enforcement priorities cannglify for a settlement. Commitments

may indeed only be accepted fifitther action [is] no longer of sufficient prioxit.*>°

2. Positive enforcement

Most national Reports are terse on the issue dfippenforcement. This is because, in
general, national rules simply do not allow CA &ke positive decisions in individual
cases. Inthe UK, Germany, EU and Italy, howewases may be closed through formal,
positive, decisions which are referred to asapplicability decisions or “non

infringement decisions*®

154 SeeNational Report for the UK, p.15.

155 SeeNational Report for Belgium, p.23.

156 SeeNational Report for Estonia, p.10.

157 SeeNational Report for the Czech Republic, p.6.

158 seeNational Report for France, p.23 (and that carbimeight to an end quickly).Seeby contrast,
National Report for Sweden, p.10, where the ingimgnt must be terminated for a case to be sulgect t
settlement.

159 SeeNational Report for Sweden, p.10.

180 |nterestingly, in Sweden, this possibility has ammtly disappeared. No positive decision was tedbp
since 2004. See National Report for Sweden, p. 9. In Germanyrdhbas been to date only one
inapplicability decision.SeeNational Report for Sweden, p.8. In Italy and th¢, the CAs seem to have a
more significant practice of positive enforcemethie(official terminology in those jurisdictions ‘igon
infringement decisions). SeeNational Report for Italy, p.19 and National Regor the UK, p.14. Whilst
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Overall, it thus seems that CAs generally do ngdyemuchoutcome discretiom so far
as positive enforcement is concerned. Faced witoandless case, CAs must dismiss it

according to conventional procedures and caohobseo take a positive decision.

C. Should CAs enjoy an Unfettered Discretion in Terminatingfrihgement
Proceedings? — Empirical Findings

It is the submission of this Report that CAsitcome discretidhshould be reduced, in so
far as settlements are concerned (1) and enhamced, far as positive enforcement is

concerned (2).

1. Settlements

Commitments are offered, and possibly imposed, ¢éetnpresent and future concerns.
Decisions accepting commitments thus do not puglisé fines), let alone correct (like
remedies), the effects of past anticompetitive cohd National competition regimes
allowing CAs to settle cases involving protractpdst, anticompetitive conduct hence
enshrine a great sense of leniency with respeaftongers of the competition rules.
This, in turn, may (i) lead to sub-optimal detemerof competition law infringements;
(i) leave complainants and victims of the anticatimove behavior disgruntled, with a
sense of denial of justice; and (iii) may not faate the task of ordinary courts of law

called upon to assess claims for damages, absldision finding an infringement.

To alleviate those concerns, several competitiagimres have circumscribed CAS’
margin of discretion by excluding some cases —&hosgolving long-lasting restrictions
of competition — from the ambit of settlements.isTReport submits that this exclusion is

appropriate and should be generalized.

not covered by this Report, the US Department sfidels (“DoJ”) business review procedure, is adso
further example of positive enforcemer@eehttp://www.usdoj.gov/atr/public/busreview/lettdrsn
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By contrast, this Report contends that other coitipetregimes have inappropriately
excluded casebkely to lead to finegrom the settlement procedure.d. the European
Union). Whilst, from a deterrence policy perspestiit is certainly adequate to exclude
blatant competition law infringements from settlensg® the reference to cases
“involving fine$ is somewhat strange, and overly inclusive. A9plaxed by D.
WAELBROECK, it is the very essence of the settlememcedure to apply in cases
where fines may be inflicte§?> Should firms face no prospects of being sanctptieey
would never offer commitments in exchange for anteation of the procedure. As a
matter of principle, exclusions should thus notnfally focus on fines, but rather
define the types of competition law violations theg not covered (as, for instance, in the
UK).

2. Positive enforcement

It is almost undisputed that with the ever-intrespenalties and remedies imposed by
CAs, firms’ ex antecompliance with competition rules has becomeaaiti Moreover,
the growing influence of antitrust economics hagn#icantly impoverished the

predictability of the competition rules.

Against this background, this Report considers @as should be able to perform
positive enforcement activities rather than dissyetlosing meritless cases (for instance
in dismissing a complaint) or focusing on findimdringements (filegative enforcemeént
approach). CAs’ margin afutcome discretioishould be increased by enabling CAs (i)
to adopt positive decisions in competition casest also (i) to issue publicized,
individual guidance, on certain practices/sectgmenurequests from operators/on their

own motion. This later possibility exists, for iasce, possible in the UK and in the EC.

181 |t infringers can anticipate that they have chartoesettle at any rate, they are not dissuadeiblafting
the law.
162 5eeD. WAELBROECK, op. cit. p. 235.
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The OFT and the European Commission can respecissie bpinions and “guidance
letters’. 13

In addition, this Report considers that, as a maifegood administrative practice, all
CAs should effectively devote a share of their veses to positive enforcement
activities. First, reasoned, positive, decisioas @lay an important role in shaping
competition policy and encouraging business prastiwhich are capable of improving
consumer welfaré®* By contrast, bodies ohegativé case-law send erroneous signals.
Faced, only, with infringement decisions, firms madhctitiously exhibit a

disproportionate degree of risk aversion and, mm,t@bstain from welfare-enhancing

conduct (type | errorsf?

Second, from the standpoint of resource-constrai@és, the adoption of positive
decisions may improve firm&x antecompliance with the competition rules and, in turn
limits the costs incurred by CAs’ fex postenforcement activities. In addition, once the
sunk costs of investigating a — groundless — case been incurred, the incremental cost
of adopting a reasoned positive decision is likelye low in comparison with its future

compliance returns.

Of course, one may argue that similar virtuous a$femight be achieved through the
adoption of general soft law instruments.g, guidelines, communications, etc.).
However, whilst this Report views soft law instrurte as useful working tools, their
precedential value is by definition limited, sindey: (i) cannot anticipate everything,
and in particular, they cannot keep abreast of calnmercial and technological

development; (ii) cannot be adapted, and charagedwiftly as individual decisions; (iii)

163 SeeNational Report for the UK at p.1&ee in the EU, Notice on informal guidance relatimgriovel
questions concerning Articles 81 and 82 of the E€afly that arise in individual cases, [2004] OJ C
101/78.

184 SeeC. HUMPE, I. LIANNOS, N. PETIT and B. VAN DE WALLEDE GHELCKE, “The Directly
Applicable Exception System — Positive Enforcenmsamd Legal Certainty” in D. WAELBROECK and M.
MEROLA (Eds.),Towards an Optimal Enforcement of Competition RileSurope — Time for a Review
of Regulation 1/2003-orthcoming, Bruylant, 2010.

165 See on the concept of Type | error, A. CHRISTIANSENdaW. KERBER, “Competition Policy with
Optimally Differentiated Rules instead of ‘Per selé® vs. Rule of Reason™, (2006) Jurnal of
Competition Law and Economjc&l5.
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rely on general, abstract, wording that often gisies to interpretative difficulties; (iv)
are not necessarily based on experience acquiredrasult of real cases and regular
interactions with private parties but may also lbsdal on more theoretical and general

views.

In sum, this Report considers that CAs should emjoye wiggle room and resources in
respect of positive enforcement. This would regjuimn most cases, entrusting CAs with

the ability to adopt reasoned, publicized, positeeisions.

VI. Conclusions

This Report has only provided a top of the iceb@rgrview of CAs’ discretion in the
context of their enforcement activities. At thiage, however, we believe that a number
of clear, indisputable conclusions can be reach@rkt, the concept of CAs’ discretion is
a polymorphous, multifaceted, notion that embragesy aspects of CAs’ activities
ranging from the selection of a detection polioythe choice of enforcement targets or of
decisional instruments, etc. Second, all CAs’ sdenenjoy a fluctuating degree of
discretion and there can thus be no single, clegramswer to the question whether CAs

should — or not — enjoy an unfettered discretionenyer.

Whichever the right, optimal, CA model may be, tl@port has attempted to formulate a
number of pragmatic policy recommendations. passible to regroup those proposals
in four categories and, for each of them, to indicahether they entail a decrea®®)(

or an increase k) of CAs’ discretion. First, CAs favoring reactidetection policies
should be incentivized to increase their sharexobfficio detection activities ¥) and,

where necessary, should be entrusted with additresaurces to this end.
Second, CAs should be entitled to engage in effegdriority setting &), on the basis of

clear, well-defined, criteriaX). CAs should in addition be requested to clapiyplicly

their enforcement priorities on a regular ba¥9.(
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Third, CAs should be requested (i) to inform allerested third parties when opening
proceedings; and (ii) to publish their decisio®)( In addition, at the stage of the
opening of proceedings, CAs should be compellesetomandatory deadlines for their

review (V). Those deadlines should be established on algasase basis.

Fourth, in so far as settlements are concerned,sbAald be precluded from negotiating
commitments in cases involving long-lasting resits of competition ¥). By
contrast, in so far as positive enforcement is eomad, national legislations should
enable CAs to adoptirfapplicability’ decisions and to provide individual guidance to
firms (A).
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ANNEX | — QUESTIONNAIRE SENT TO NATIONAL REPORTERS
LIDC, VIENNA INTERNATIONAL CONGRESS, OCTOBER 2009
Question A: Should a competition authority enjoy an unfettered discretionary

power in the context of the investigation of compéton law infringements, or should
its marqin of discretion be subject to certain limis?

Preliminary Remark- The scope of this questionnaire is limited toinmgements of
Articles 81-82 EC and equivalent national law pewns. It thus does not cover (i) State
Aid rules; (ii) infringements of procedural rule§ji) infringements of merger control
rules; and (iv) other competition-law related imfgements.

1. General Questions
1.1 Please state your name and the country to wisichreport refers.

1.2 How many competition authorities in your coyrdare entrusted with the task of
investigatinginfringements of competition law? Please indictite names of
these authorities and describe their functions thedtypes of competition law
infringements they can investigate. Please desthi&enstitutional structure of
these authorities and provide figures regardingr theman and financial
resources.

1.3 Please indicate whether the investigating ailié® (i) are also competent to
take decisions finding, terminating and sanctioniffgngements; (i) must refer
the results of their investigation to a differemtmanistrative entity which, in
turn, holds the duty to decide the case, and sanatfringements; or (iii) shall
act otherwised.g.bring proceedings before a court).

1.4 Do competition authorities start investigatiahshe request of a complainaex,
officio or both? Could you estimate the respective shafr@s/estigations upon
request and aéx officioinvestigations?

1.5. If your country operates a leniency programrfeg hardcore cartel
infringements: has the backlog of pending cartelses increased since the
introduction of the leniency programme? To whateakthas the leniency
programme reduced the number @t officio investigations started by the
competition authority?

1.6 Can you list the various methods of refewahie authority of your country and,
where applicable, provide details of the most commeferral methods (third
party complaints, applications for immunity by pest to an agreement,
notification of a cooperation agreement by theipsytbounties for corporate
individuals, referral by an executive body (Ministetc.), referral by another
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2.1

2.2

2.3

2.4

2.5

3.1

authority (authority of a third country - ECN oihet - or sectoral regulator))?

The Preliminary Investigation — Procedural Issus

Does the competition authority systematicallgrrg out a preliminary

investigation before the opening of a formal inigegion? If so, do the

interested parties (for instance, the complainanttiee company under

investigation, or any affected third party) knowoabthe existence and scope of
the preliminary investigation, or does it remainampletely secret?

What powers does the competition authority enjo the context of a
preliminary investigation?

Must the competition authority start a preliary investigation by means of a
formal decision? If so, who is the addressee o§f ttiecision? Must the
competition authority inform other bodies, entitiagthorities, of its decision to
launch a preliminary investigation? Is this deaismublished (publication of a
press release, for example)? Is the press genanéiyned of such decisions?

Under which circumstances can competition aittes close a preliminary
investigation? Is the investigation closed by arfalr decision or an informal
letter? Is the competition authority required tatstthe reasons for its decision
to close a formal investigation? Are parties inteed to the preliminary
investigation (for instance, the complainant, tbenpany under investigation or
any affected third party) informed before the adwptof such decision and,
where this is the case, are they given an oppayttaiformulate observations?
Is this decision made public? Can this decisioclmdlenged (through appeal or
annulment proceedings, for example)? If this is tese, before which
authority/court and by who can this decision bellehged? What is the review
standard applicable to the decision to close arpigry investigation (marginal
or extensive review)?

Can the competition authority keep the recafds preliminary investigation
dormant? Could you provide an estimate of the nurabdormant files pending
before your authority? Can the competition autlyds# sued for failure to act if
it fails investigate a potential infringement footlong a time?

The Opening of the Formal Investigation — Procadtal Issues
Must the competition authority open a formakstigation by means of a formal

decision? If so, who is the addressee of this aet?sWithin the competition
authority, which officials are ultimately competent adopt such decisions? Is
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3.2

3.3

4.1

4.2

4.3

4.4,

this decision made public? Can this decision beleinged, (through appeal or
annulment proceedings, for example)? If this is tese, before which
authority/court and by who can this decision bellenged? What is the review
standard applicable to the decision to open a fomvastigation (marginal or
extensive review)?

Under which circumstances can the authoritieseca formal investigation? Is
the investigation closed by a formal decision orimformal letter? Are the

competition authorities required to state the reador their decision to close a
formal investigation? Are the interested partiew (hstance, the complainant,
the company under investigation or any affecteditparty) informed before the
adoption of such decision and, where this is theecare they given an
opportunity to formulate observations? Is this diexi it made public? Can this
decision be challenged (through appeal or annulpedeedings, for example)?
If this is the case, before which authority/courtl @y who can this decision be
challenged? What is the review standard applic&bléhe decision to open a
formal investigation (marginal or extensive reviéw)

Can the competition authority keep the recoofisa formal investigation
dormant? Could you provide an estimate of the nurabdormant files pending
before your authority? Can the competition autlydseg sued for failure to act if
it leaves the formal investigation pending for toong a time?

Substantive Criteria Governing the Initiation/Termination of a Preliminary
Investigation

Does the law or the case-law lay down critdrét should guide the competition
authority’s decision to initiate a preliminary irstgation? Is there any formal or
informal guidance in this regard?

To what extent may a change in the prevailc@nemic conditions (including
the emergence of an economic crisis), induce thmepetition authority to (i)
reshuffle its sectoral investigation prioritiesdagi) recalibrate the intensity of
its interventions on the basis of the competitioles (hardening or softening)?

Does the existence of a sector-specific regytadnd institutional framework
(e.g. the regulation of electronic communicationdjuence, in one way or
another, the investigation priorities of the conitpet authority?

Does the competition authority have to gieasons for the opening or closing
of a preliminary investigation?
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4.5

4.6

4.7

5.1

5.2

5.3

5.4

5.5

5.6

5.7.

Does the law or the case law lay down the rait¢hat should guide the
authorities' decision to close or discontinue dipreary investigation (or, in the
alternative, the decision to open a formal invegtan file)? Is there any formal
or informal guidance in this regard?

What are those criteria? To what extent arg thscretionary? If so, how is
discretion defined in your country? Does your nadidaw distinguish between
a discretionary and an arbitrary decision, or sandil

What are the limits to any such discretionawers?

Substantive Criteria Governing the Opening/Termnation of a Formal
Investigation Procedure

Does the law or the case-law provide for datethat should guide the
competition authority’s decision to start a formabvestigation? Is there any
formal or informal guidance in this regard?

Must the competition authority open or cloderanal investigation procedure in
all circumstances?

Must the competition authority provide reastmrsopening or closing a formal
investigation procedure? What is the rationale melhe opening of the formal
investigation procedure (evidence gathered is ddesufficient, priority-setting,
etc.)?

Does the law or the case-law provide for datethat should guide the
competition authority’s decision to close or distbome a formal investigation
procedure? Is there any formal or informal guidandkis regard?

What are those criteria? To what extent arg thecretionary? If so, how is
discretion defined in your country? Does your nadidaw distinguish between
a discretionary and an arbitrary decision, or snail

What are the limits to the competition authgsitiscretionary powers?

Can the competition authority close formalestgations by takingositive
decisionsthat declare the competition rules inapplicabl&ether by formal

decision or throughsui generisacts (guidance letters, etc..)? Has the
competition authority ever made use of this poBgiBi

Negotiated Termination of Proceedings — Settlem&s and Commitments
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6.1

6.2

6.3

6.4

6.5

6.7

6.8

6.9

Does your national legal order provide for thegotiated termination of
investigation proceedings?

Is such a system of negotiated termination rofcgedings based on (i) the
adoption of a formal decision finding an infringeme&vith a discounted fine in
exchange for a guilty plea (so-calleskttlemeritprocedure); (ii) the adoption of
a decision terminating proceedings (no findingrgfingement) in exchange for
certain commitments previously negotiated with thathority (so-called
“commitmentsdecisions); (iii) both; or (iv) other?

What are the requirements and limits for suepotiated termination? What is
the authorities’ margin of discretion to acceptrefuse to engage in either of
these negotiated termination procedures?

In the context of a procedueading to the negotiation @ommitmentswhat
types of remedies may the parties offer to eradiaaincerns of unlawful
agreement and/or abuse of dominance (behaviordbmasttuctural)? Can you
please provide an overview of the record of younpgetition authority in the
field of commitments decisions?

In the context of a proceduseading to the negotiation cbmmitmentsdoes the

decision to accept commitments limit the compatiteuthority’s subsequent
freedom to re-open proceedings? How does the cdampetuthority ensure

compliance with its commitments decisioesy reporting obligations, etc.)?

Is the decision to negotiate the terminatioproteedings made public?

To what extent must the final decision be readoin the context (i) of a
settlement procedure; and (ii) of a commitmentc@dare? Is the final decision
published and, if so, does it provide an accuratel exhaustive, factual and
legal analysis?

To what extent can such decisions be challenggdwhom and on what
grounds? What is the review standard applicablutih decisions (marginal or
extensive review)? Have such decisions already bballenged? Can you give
an overview of the key judgments in this area?

6.10 Negotiated procedures are often said to gemesignificant administrative

efficiency benefits. Can you provide figures of theerage duration of (i)
settlement and (i) commitments procedures, as sggboto conventional
antitrust procedure?

Sector Inquiries
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7.1

7.2

7.3

7.4

7.5

7.6

Does your law establish a sectoral inquiry pdare which targets certain
branches of industry as a whole? Which authoritgampetent to conduct a
sectoral inquiry?

Are there mandatory criteria for the initiatioha sectoral inquiry? What is the
margin of discretion of the authority when it conbeshe launching of a sectoral
inquiry (for example, does it have to carry outexmanteéimpact study)? Can the
decision to open a sectoral inquiry be challengkeb(gh appeal or annulment
proceedings, for example)? If this is the casepdeetvhich authority/court and
by who can this decision be challenged? What igekiew standard applicable
to such decisions (marginal or extensive review)?

Can you indicate which sectors have so far libersubject of such inquiries
and, if so, whether it is possible to draw genemiclusions as to the markets
that are prone to be subject to a sectoral inquiry?

What powers of investigation does the competitauthority have within the
framework of a sectoral inquiry? Do companies h@mveomply with measures
taken pursuant to an inquiry?

What types of measures does the competentréyttake upon completion of a
sector inquiry (publication of reports, adoption fofmal decisions, remedial
orders, legislative/regulatory proposals, etc.)piactice, have sector inquiries
in your country been followed by public intervemtjdoe it on the basis of the
competition rules, or on other grounds?

Could you identify the main practical shortcogs/advantages of sector
inquiries for firms and their counsels, as welf@scompetition authorities?
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