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Performance management has become one of the cornerstones of the New Public Management (De Bruijn, 2002). However, it is usually considered as more difficult to implement in the realm of public affairs than in the private sector, for both political and conceptual reasons. How to define the objective of a public policy or an administration? Should one favor the “effectiveness” or the “quality” of a public service? What is the “outcome” of a public policy? Who is the “customer” of an administration? How to avoid ideological biases in the definition of performance indicators? Additional questions arise when it comes to evaluate the performance of judicial systems (Breen, 2002). The third power has indeed a specific constitutional mission: the protection of citizens’ rights. In order to fulfill it, judges should be able to work in a serene and free environment. (Guarnieri, 2001). Are such requirements compatible with quantification, standardization and control which are the basis of most performance management instruments?     
Yet, Justice is today increasingly perceived in Western countries as an administration amongst others, in which all the principles of NPM should be applied, including evaluation (Fabri and Langbroek, 2000; Depré, Hondeghem, Plessers, 2005; Schoenaers, 2007). This is the case of France and Belgium: both have undertaken to develop relevant tools to measure and improve their courts’ performance. The two countries, however, have followed different paths. France has adopted a top-down authoritative approach through the “Loi organique relative aux Lois de finances” (LOLF) while Belgium has followed a more gradual path by trying to involve the judiciary in the elaboration of performance indicators.    
Elaborating on a 2-year long field research on judicial reforms in both countries, the paper will first review the performance evaluation experiences led so far in the French and Belgian judicial systems. It will then highlight the main dilemmas structuring the debate on performance evaluation in Justice; these dilemmas have generated much tension between the judiciary and the promoters of performance evaluation and have hindered so far the elaboration of consensual performance measurement tools for courts in both countries, especially in Belgium. The first dilemma opposes simultaneously two definitions of performance (performance as efficiency or as quality) and two visions of courts’ functioning: the managerial and the legal visions. The second one lies in the contradiction between the professional autonomy of judges (universally considered as an essential condition for “good justice”) and the external control which performance measurement would increase. 
1. Assessment of performance evaluation experiences in France and Belgium
Several types of performance evaluation tools have been experienced in each country. Most of them have tried to mix the dimensions of efficiency and quality, although usually favoring the first one. One has also to mention here that these tools have been designed to measure performance at different levels. Some of them try to measure the productivity of judges or employees at a “micro-level”. At the “meso-level”, the performance of each court is measured, which allows for the implementation of benchmarking procedures. Finally, at the “macro-level”, the costs and means of the judicial institution as a whole are measured up against its global output or outcome. France has clearly privileged a top-down “macro” approach. However, some “micro-level” measures have been introduced in its courts such as individual evaluation and productivity bonuses, without much success so far. Conversely, in Belgium, the authorities and the judiciary are still quarrelling over the adoption of a “meso-level” or a “micro-level” workload measurement tool.  
1.1. France : a top-down approach 
Two instruments are described here: the “LOLF” system, implemented in the French judicial system since 2006, and a productivity bonuses system, created by decree in December 2003.   Although they reflect a similar concern for performance, the LOLF and productivity bonuses have different purposes: global monitoring of public spending and accountability of courts’ managers on one side, staff motivation on the other (on the various purposes of performance measurement, cf. Behn, 2003). 
1.1.1. The “LOLF”: a results-oriented framework for courts’ budgeting
The Constitutional bylaw on budget acts of August 1st, 2001 defines the framework within which the budgets of all ministries are prepared, adopted and implemented (Lacaze, 2005; Calmette, 2008). The aim of the LOLF is to move from a resource-based to a results-based financial perspective. Hitherto, the preparation and examination of the budget bill did not systematically link the money allocated to a ministry to expected results and actual outturn. Debate concentrates now on the definition of objectives and the cost-effectiveness of public policies.   
Of course, the LOLF model relies heavily on the belief that one can elaborate relevant and operational performance indicators for the public sector, even though such indicators reduce the complexity of the administrative activities and may be ambiguous (Arthuis, 2005). That is what its Article 51 assumes when it states that budgetary decisions should be based on “related costs, objectives pursued, actual results and results expected in the year to come, measured using precise indicators whose choice is substantiated”. 
The budget of each ministry is divided in “missions” matching the main public policies managed by this ministry. Six objectives have been given to the mission “Justice” (that is, the budget of courts). Amongst them: “the quality of judicial rulings in civil cases”, “the quality of rulings in criminal cases”, “the proper enforcement of criminal rulings”, “the limitation of justice expenditures”… Each objective is associated with various indicators. For instance, the indicators attached to the “quality of rulings in civil cases” are: the average length of proceedings, the number of cases dealt with per judge, the rate of appeal, etc. However, the objectives mentioned by the LOLF do not give way to action plans negotiated between the courts’ manager and the ministry. Therefore, performance measurements set by this law are mainly designed to help the government and the Parliament to negotiate budgets on a large scale. 
1.1.2. Productivity bonuses in the courts

A smaller-scale performance management tool has been introduced in the courts in 2003 (decree n° 2003-1283 of December 26th 2003). It was inspired by a bonus system which already existed in other administrations, such as the Finance Ministry. The most productive judges may now be offered by the president of their jurisdiction specific primes, in the spirit of a results-oriented administration. However, the criteria given by the decree for the evaluation of individual performance are very vague. For example, concerning the judges of the courts of appeal, the decree mentions as criteria the “seniority in the position”, the “contribution to the proper fulfillment of the courts’ mission” and the “availability to the jurisdiction”. Those can hardly be considered as performance indicators on which the presidents of jurisdiction could objectively distribute the bonuses. Unsurprisingly, most presidents are today reluctant to use what might be interpreted as a means to bribe the most obedient members of their staff. Globally, the decree of 2003 is considered as a failure (Chelle, 2009). 
1.2. Performance measurement experiences in Belgian Justice
Despite many managerial reforms in the Belgian State since the end of the 1990s, the Belgian governments never came up with a global performance management system like the LOLF (Thijs, Van de Walle, 2005). The efforts to evaluate and improve the courts’ performance have focused on a smaller-scale issue: the rationalization of human resources management through the measurement of judges’ individual workload. Interestingly, opinion surveys have been institutionalized to serve as a basis for the evaluation of the quality of Belgian Justice (i.e., its capacity to satisfy its “customers”).    
1.2.1. The workload measurement issue
The notion of “workload measurement” has been introduced in the Belgian Code judiciaire in 2001 for budgetary reasons (Depré, 2005; Conings and al., 2007). The minister’s objective was quite clear: to find a means to determine exactly how many judges were necessary to the functioning of each jurisdiction in order to contain the constant expansion of courts’ staff. Two approaches to the problem have been competing since, thus hindering the elaboration of a consensual instrument. 
In 2002, the Presidents of the country’s five Courts of Appeal decided took the initiative and developed their own instrument, called the “MUNAS” system (Castin, 2005). This tool proposed to measure the judges’ average yearly workload for each type of litigation (civil, criminal, youth protection…) through a simple ratio between each court’s global output (number of cases dealt with yearly) and the number of judges working in that court. This average workload could then be used to compare courts’ performance and decide objectively where human means should be allocated in priority. The system was briefly experimented in the five Courts of Appeal but faced the hostility of the government which was not interested in a meso-level but a micro-level instrument for performance evaluation.  

A more managerial approach was then adopted, inspired by the Dutch “Lamicie method”. Between 2002 and 2004, all the judges of the five Courts of appeal were asked to complete systematically “time sheets” indicating for each case the type of litigation, its degree of difficulty, the size of the file and the time spent for each step of the procedure (preparation, hearing, writing of the ruling…). However, the precision of the time sheets was such that many judges refused to commit themselves to such a time-spending activity for more than a few months. Moreover, the categories were interpreted so differently in the various courts that results could not be compared and the definition of an average length for each judicial operation turned out to be impossible. 

The authorities had also hired a consortium of private consultants for the task of designing a workload measurement instrument for the prosecution activities. The firms involved had already an experience in the development of such tools in the private sector and in the administration as well. Their consultants conducted direct inquiries in several prosecution offices, drew lists of tasks carried out there, recorded the time necessary for the completion of those tasks and defined time standards that judges and other employees should respect. Once again, the model proved to be too complex and unable to cope with the variations in local practices and the uncertainties of judicial activities. Although applied in several places for the simplest types of litigation, it has not been generalized. 

After years of debate and experimentation, the issue of workload is therefore still pending.  
1.2.2. Assessing the global quality of the Justice through opinion surveys 
The tools described above link the performance to the output of the court: how many cases are dealt with and at what costs? One more ambitious but less operational avenue for performance evaluation is the measurement of the citizens’ satisfaction through opinion surveys. However, to be a reliable instrument, these surveys have to be provided on a regular basis and lend themselves to comparisons over time. Belgian authorities have created in 2002 the baromètre de la Justice (“barometer of Justice”), a general public survey conducted every four years. The results of the second baromètre have been published in 2007 (Conseil supérieur de la Justice, 2007). About three thousand citizens had been asked to appraise: the judicial institution as a whole, its various actors (judges, lawyers, experts…), the length and cost of proceedings, the clarity of judicial language and some specific issues such as the legitimacy of the popular jury in criminal trials. Puzzlingly enough for the reformers who had criticized the alleged conservatism of the judiciary, Belgians turned out to have a good image of their courts (60% of the interviewees declared themselves “satisfied” or “more or less satisfied” of the courts’ functioning). Although widely publicized in the media, these figures have been used more as means of justification for current policies rather than as guidelines for new reforms. The indicators focusing on society’s satisfaction (society being considered here as the “client” of the judicial institution) proved to be unfortunately too abstract to be of any real help for decision-making. 
We wish now to demonstrate that the difficulties met by the promoters of judicial performance evaluation are related to two main dilemmas: the dilemma between the efficiency of Justice and its quality on one side, the dilemma between independence and control on the other. 

2. The dilemmas of the performance evaluation of Justice 
2.1. Judicial performance as efficiency or as quality 
Performance is in most cases equated with efficiency, that is the capacity of an organization to maximize productivity and achieve its goal at a minimal cost. The performance of courts, in that perspective, could be evaluated through a mere ratio between their output and their budget or between their output and the number of their staff (judges or other employees). Such an approach is often privileged by governments. It helps indeed reducing the complexity of public policies to a few indicators which may be used as guidelines for budget downsizing or as arguments in political debate. That is clearly the definition of performance in which the Belgian experiences of workload measurement are grounded.
Conversely, judges, lawyers and human rights organizations usually link performance to the “quality” of proceedings and judicial verdicts. For the managers of the private sector, where quality is defined as the satisfaction of the customer, efficiency and quality are not incompatible. Both are components of an organization’s performance and should be sought simultaneously. However, in the realm of Justice, the criteria of quality are defined by the law, jurisprudence or international conventions such as the European Convention of Human Rights: conformity of verdicts to the law, fair trial, independence of the judge, transparency, “reasonable length” of proceedings… Those might be contradictory to the search of efficiency (although, for instance, the criterion of “reasonable length” clearly overlaps the managerial demand for increased productivity). 
The authors of the LOLF system have tried to translate these legal quality criteria into reliable indicators, such as the rate of appeal, the rate of verdicts reversed in appeal, the rate of verdicts rejected by the Casier judiciaire national or the rate of verdicts effectively enforced (du Luart, 2005; Renoux, Viessant, 2007). However, most of the indicators mentioned in the chapters devoted to the quality of civil and criminal rulings are in fact related to the length of proceedings, the judicial backlog, the average number of cases dealt with per judge… Such figures can only inform the decision-makers about the efficiency of courts and the individual productivity of judges (Marshall, 2008). 
This link between efficiency and quality has become a sensitive issue in courts since many judges now use quality as a slogan to deny the legitimacy of managerial reforms. According to them, the notion of efficiency would lead to the standardization of proceedings and de-humanization of the judicial work. The leitmotiv of quality has now become in both countries an argument to maintain the traditional legal-based functioning of courts and to preserve the autonomy of judges. The quality issue is therefore closely connected to the dilemma between independence and control.  

2.2. Independence and control

Performance evaluation is not only a technical matter of “good management”. It has also consequences on the balance of power inside the courts and between the Judiciary and political authorities (Jean, 2000). Judges have become increasingly worried that the development of performance measurement instruments will reduce their professional autonomy and lead to an increased control by their superiors or by the executive power. 
The use of efficiency indicators may indeed affect judges’ practices. For instance, one of the main objectives of the French ministers of Justice has been for years to contain the rise of judicial expenditures (outsource technical services); the average cost of a criminal case is therefore one of the indicators mentioned in the LOLF framework. To achieve this objective, judges have to review their professional methods and avoid extra costs. Such a financial constraint may become difficult to combine with quality, especially in criminal cases: can really a judge renounce to a DNA test which might prove the innocence of a defendant just for the sake of performance?

Judges have also fought with much energy the implementation of every tool liable to be used to evaluate and sanction their own individual performance. This is the substance of the debate between the two workload measurement systems experimented in Belgium, the MUNAS and the “time sheets” model. Judges designed first the MUNAS system, a meso-level instrument to evaluate the activity of each court as a whole and that could not hence be used against any particular member of the jurisdiction. On the contrary, the government favored the time sheets, a more precise instrument which could be used to control and motivate the judges individually. 
The same phenomenon of resistance could be observed in French tribunals after the enforcement of the decree of 2003. Even though bonuses do not affect their career, many judges consider them as incompatible with their mission and as an attempt to reinforce the authority of the courts’ chiefs over their subordinates. Even presidents of jurisdiction often feel embarrassed by a system which can wreck the working relationships in their courts. After many useless protests, most jurisdictions have chosen to neutralize the instrument by allocating the same amount of money to every judge, or by distributing the bonuses in turn to all the members of the jurisdiction. In some places, the judges agreed to give symbolically the amount of their bonuses to charities. 
This assessment of performance evaluation models in the courts of France and Belgium appears, on the whole, negative. In Belgium, authorities are still waiting for an objective instrument for workload measurement, and the barometer of Justice is not really operational. In France, the productivity bonuses have been boycotted in French courts and even the LOLF indicators seem more designed to control expenditures rather than to improve the efficiency or quality of Justice. 
These efforts may however have a constructive effect. Even though all these measurement instruments have been harshly criticized by judges, they have triggered a debate, contributed to legitimize managerial change in courts and led judges to take initiatives. Many courts have started to develop their own more or less formalized performance indicators. Such local “good practices” could ultimately buttress the elaboration of adequate and consensual performance management systems. It remains however to be seen if they will meet the side purposes of the political authorities: budget downsizing and increased control over the courts’ activity.
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