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*90 Abstract

Unlike remedies enabling the enforcement of EU rights, national procedural rules have so far largely remained within the
province of Member State autonomy. Recent judgments nevertheless indicate that the Court of Justice is now more than
ever willing directly to shape national procedural mechanisms as part of an emerging EU procedural standards framework.
Judicially established “standards of national procedure” impose positive obligations on Member States' legal orders and
provide an EU-wide alternative to inadequate national procedural provisions. This contribution outlines the Court's standard-
setting approach and identifies the constitutional mandate enabling its development.

Introduction

National rules regulating judicial proceedings have traditionally played an “ancillary”1 or subservient role in the
European Union's decentralised system of judicial enforcement. Although national legal orders did remain competent

to establish and implement procedural rules enabling the application of EU rights, 2 those rules were not supposed to
restrain the effectiveness of EU rights and remedies. 3 To the extent that they significantly impeded effective EU law

enforcement, national procedural provisions were to be disapplied. 4

Recently, the Court of Justice > appears to have reconsidered its case law on national procedural rules. In a number
of judgments, it has identified and developed new EU standards for national procedures, expressly requiring national
legislators or judges to modify or even transform national procedural rules. Those judicially established standards impose

positive procedural obligations on Member States' legal *91 orders. % This reflection outlines the Court's shift towards
developing positive procedural obligations and identifies the constitutional basis for this development.
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National procedural rules in a decentralised EU law enforcement environment

In the absence of a common EU procedural law framework, the application of EU rules in national legal systems requires
judges to apply their national procedural framework for a purpose that transcends the national legal order for which
these rules had been crafted. This situation inevitably generates frictions and requires a move away from fully fledged

national procedural autonomy in this field. 7

The scope of supranational judicial intervention in national procedural systems has been most extensive in the field of

remedies enabling the enforcement of rights recognised in EU law. 8 As amatter of principle, ¥ remedies should first be
provided at the national level. It was felt, however, that disparate and variegated sets of remedies at the national level did
not always sufficiently promote a legal order that values uniform rights and their effective enforcement. In addition to

recognising the existence of EU rights, the Court of Justice therefore explicitly and directly established new remedies. 10

All court-established remedies follow a similar pattern. First, the Court commands a particular class of action to be
allowed before national courts. Subsequently, the Court determines somewhat detailed conditions for the application of
that class of action by national courts. In so doing, it allows at least some discretion to the national courts to apply and
refine these criteria within their national procedural law framework. A Member State's procedural autonomy is therefore

relegated to the underlying procedural framework--the day-to-day rules that structure and order the enforcement of EU

rights through remedies. With respect to remedies, procedural autonomy could aptly be called a “misnomer”. 1

In contrast to the case law establishing such remedies, the Court's role in shaping national procedural law provisions
traditionally remained limited to an inquiry into the effectiveness of these provisions in order to ensure the application of

EU rights and remedies. 2°A procedural “rule of reason” has been identified *92 as a tool to assess the role and scope
of the national procedural provisions at stake. 13 To the extent that these provisions imposed unreasonable restraints on

the effective enforcement of EU rights through Europeanised remedies, they were to be disapplied in the case at hand. 14
For a long time, this model of national procedural competence subject to effectiveness modifications remained the only

paradigmatic format in the assessment of national procedural rules. 15

Towards judicially crafted EU-wide standards of national procedure

A combined reading of recent judgments projects a different and complementary perspective on to the classical
presentation summarised above. In these recent cases, the Court did not shy away from proposing a more direct
assessment of procedural rules and developing alternative procedural solutions to be implemented in national legal
orders. Three judgments--in the Impact, VEBIC and DEB cases--stand out in that regard.

The Impact judgment marked a first step towards a new approach focused on national procedural provisions. In Impact,
an Irish judge asked the Court whether a specialised national court was required by EU law directly to apply the
provisions of a directive even if national law did not explicitly grant it permission to do so but, rather, entrusted this

role to the general court system. 16 The ECJ held that specialised national courts should extend their jurisdiction to hear
and determine an applicant's claims arising directly from a directive, in respect of the period between the deadline for
transposing the directive and the date on which the transposing legislation entered into force, if it is established that
the obligation on that applicant to bring, at the same time, a separate claim based directly on the directive before an
ordinary court would involve “procedural disadvantages” liable to render excessively difficult the exercise of the rights

conferred on him by EU law. 17
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The choice of words in Impact is both innovative and puzzling. On the one hand, the judgment introduces “procedural
disadvantages” as a yardstick to assess procedural operations at the national level. This is the first time that the Court has
relied on this notion and thus might present a new approach to assessing the “effectiveness” of national procedural rules
and the institutional framework in which they operate. On the other hand, this reliance on procedural disadvantages
does not provide clarity as to the scope of Member State scrutiny that the Court will exercise in that regard. The notion
of procedural disadvantages could be understood to indicate that the Court might be willing not just to reflect upon
the effectiveness of the national procedural system but also on the adequacy of national institutional and procedural
organisation. This in turn implies that the Court would not just demand the non-application of national rules, but also
encourage the development of positive obligations in the realm of national procedural rules. The “disadvantages” notion
presupposes, therefore, a more direct, appreciative connotation than a mere reference to effectiveness.

*93 In VEBIC, 18 the Court identified a particular set of procedural disadvantages and replaced them with an EU-wide
procedural alternative. In so doing, it delivered a first concrete application of its adequate judicial protection approach.
The case concerned the national procedural organisation of judicial review against competition authorities' decisions

when applying EU competition law under Regulation 1/2003. 19 According to Belgian law, the national competition
authority, the Competition Council, could not appear as a defendant in appellate proceedings against its decisions

taken at first instance. 2’ The Competition Council is itself an administrative court, and courts are unable to participate

in appellate proceedings against their own decisions. ?! The ECJ was invited to assess the legality of this Belgian
arrangement in the light of EU effective judicial protection requirements. It considered that the lack of participation
rights for a national competition authority--although formally a court of law--in appellate proceedings was contrary to

EU law. 2> More than the outcome in this case, the Court's reasoning is innovative. Although the Court referred to the

possibility of precluding and thus disapplying a national rule such as the one at stake, 2 jtalso acknowledged that non-
application of a national rule did not provide an adequate solution in this case. It therefore directly ruled that national
competition authorities should have the right to participate in appellate proceedings against their decisions as a matter

of EU law.?* The Court did not rely on classical procedural rule of reason arguments to justify this conclusion, but
bluntly stated that a national rule must not jeopardise the attainment of objectives of EU law, including the effective

enforcement of its competition rules. 25 To the extent that the current system did jeopardise this goal, it could not remain

in place without the adaptation of national procedural rules. 26 The Court therefore adopted a direct positive obligation

approach to these procedural rules. While the establishment of positive obligations is hardly novel in the Court's case

2

law, 7 its extension into the realm of national procedural rules, long considered a competence sphere firmly within the

Member States' domain, 28 represents a novelty.

The DEB judgment complemented the approach identified in VEBIC. DEB concerned the provision of legal aid to
corporate legal persons in German civil procedure. According to the German law at stake, corporations could not file for

legal aid unless their claim benefited the public interest. 2 That provision *94 had been interpreted very narrowly by the
German Bundesgerichtshof, thus impeding the grant of aid to the corporation in DEB. 30 The Bundesgerichtshof asked
the ECJ whether this interpretation squared with EU law. 3 Inits reasoning, the Court assessed whether the right to
legal aid, as incorporated in the Charter of Fundamental Rights, 32 precluded a national rule under which a legal person

does not qualify for legal aid even though the latter is unable to make the necessary advance payment. 33 It concluded

on the basis of a comparative analysis that art.47 of the Charter must be interpreted so that “it is not impossible for legal

persons to rely on” the principle of effective judicial protection to claim legal aid in national procedures. 4

The “not impossible to rely on” condition presents a remarkable evolution in the Court's reasoning. Whereas VEBIC
directly mandated the participation of a national competition authority in appellate proceedings against its own
decisions, the novelty of DEB lies in the way it approaches and qualifies the specific obligation to provide legal aid for
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legal persons. In positing that it is not impossible to rely on the Charter to transform the scope of national procedural
law, the Court expressly confirms its willingness to rely on the Charter to develop directly applicable judicial standards of
national procedure. DEB does not, therefore, directly preclude particular national rules. It does, however, require these
rules to be in conformity with the EU approach to legal aid evinced from the Charter of Fundamental Rights. The Court
does not propose the discarding or non-application of national procedural rules. Rather, it superimposes a particular
standard of national procedure and leaves it to the national procedural systems to render that standard operational. In
so doing, it confirms the Charter's role as a potential source of positive procedural obligations and also provides a direct
basis for the standards-establishing reasoning adopted in VEBIC.

In general, this development of judicial standards as EU principles of national civil procedure does not fit into the classical
paradigmatic structure of national procedural autonomy in EU legal scholarship and practice. In that image, the Court
laying down uniform rules of procedure and its making of policy choices as to the appropriate level of intervention

would amount to usurping the roles of both Union and national legislative organs. 33 National procedural rules could
only be precluded by EU law, not be redeveloped directly by a supranational court. VEBIC and DEB showcase that
the non-application of procedural rules cannot, however, always provide an adequate solution and should therefore be
complemented by a more direct positive obligation through the recognition of EU-wide procedural standards. Member
States' competence to regulate national procedure is then relegated to regulating procedure in extension to and in
accordance with EU procedural standards.

A constitutional framework for standards of national procedure

The creation of adequate judicial protection standards without substantial constitutional grounding, which seemed to
have been the case in VEBIC, could threaten the Court's legitimacy. 36 Concerns about judicial *95 encroachment

on national sovereignty--phrased in judicial activism critiques 37 _could indeed resurface in that regard. 38 Finding an
appropriate constitutional basis for its actions therefore enhances the Court's legitimacy in its procedural standard-
setting endeavours. Building upon the Court's reliance on the Charter in DEB, this section outlines that constitutional
basis in a post-Lisbon setting.

Traditionally, the Court's scrutiny of national procedural mechanisms has been justified by reliance on what is now
art.19(1) TFEU as a basis for the Court's observation of the rule of law in the application and interpretation of the

Treaty. 39 Two additional and specific constitutional bases can be found, the combination of which empowers the Court
to develop its standards: the fundamental right to an effective remedy and the principle of sincere co-operation. DEB
specifically refers to the first basis, whereas the second features implicitly in both DEB and VEBIC. A combined reliance
on both principles also presents new pathways for an innovative judicial dialectic on procedural law provisions, requiring
national judges to adopt a self-critical attitude towards national requirements. These issues will now be addressed in
detail.

Constitutional principles

This subsection identifies the fundamental right to an effective remedy and the principle of sincere co-operation as the
two main constitutional principles enabling the creation of procedural standards by the European Court of Justice.

The fundamental right to an effective “remedy”

Article 19(2) TEU states that Member States shall provide remedies to ensure effective legal protection in the fields
covered by Union law. At the same time, however, art.47 of the Charter states that everyone whose rights and freedoms
guaranteed by the law of the Union are violated has the right to an effective remedy before a tribunal. More precisely:
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“Everyone is entitled to a fair and public hearing within a reasonable time by an independent and impartial tribunal
previously established by law. Everyone shall have the possibility of being advised, defended and represented. Legal aid
shall be made available to those who lack sufficient resources in so far as such aid is necessary to ensure effective access
to justice.”

This provision could provide a yardstick for the Court to develop a positive obligation approach to institutional
organisation, the conduct of proceedings and the scope of legal aid granted to parties to the proceedings. The Court
has indeed done so in the field of remedies, but art.47 is not strictly confined to the establishment of remedies

as independent classes of action. ** National procedural rules could equally fall within its scope. The ECHR, and
more particularly art.6 of the Convention guaranteeing a fair trial, has indeed been interpreted as imposing positive

obligations on the institutional organisation of national procedural systems.41 The ECtHR Vermeulen judgment,
imposing an opportunity for parties to respond to the Government--i.e. the Procureur-Général--in Belgian Cour de

Cassation proceedings demonstrates *96 particular similarities to VEBIC. 42 Article 13 ECHR requires an effective
remedy before national authorities for violations of rights under the Convention and mainly concerns remedies to redress

violations of fundamental rights to the extent that these rights have been established by the ECtHR. 43 Despite its

reference to remedies, that provision has also been relied on to impose positive procedural obligations on national legal

systems. 44

It is well known that the Charter has the same legal value as the Treaties by virtue of art.6 TEU. 4> The Court has
also acknowledged its now binding force, 46 having earlier been inspired by the Charter in its fundamental rights

jurisprudence.47 The Charter complements and also confirms the ECHR at EU level. Article 52(3) of the Charter
clearly states that the meaning and scope of rights that correspond to ECHR rights shall be the same as their ECHR
meaning. Even though art.6 TEU states that the Charter does not extend the Union's competences, art.52(3) of the
Charter nevertheless allows the Union to develop a more stringent standard of protection than that of the ECHR, without
neglecting the common constitutional traditions of Member States (art.52(4)).

By explicitly referring to rights recognised by the ECHR, the Court is thus invited to adopt a perspective on judicial

protection and national procedural provisions on the basis of art.6 ECHR and its interpretations by the ECtHR. 8 As
recognised by A.G. Mengozzi in DEB, the ECHR s,

“a source of primary importance for the legal order of the European Union and which, in the light of the EU's accession,

will become officially legally binding for it on the basis of a binding international agreement.” 49

The Advocate General as well as the Court relied directly and extensively on ECtHR case law with a view to defining the
scope of interpretation of national procedural provisions and the ensuing need for EU-wide procedural standards. Even
though a similar route was not taken in VEBIC, the rationale of fundamental procedural rights enshrined in the Charter
and the ECHR could also justify the approach taken in that case. At the same time, as confirmed by A.G. Cruz Villalén in
Samba Diouf, the right to effective judicial protection has, through being recognised as part of EU law by virtue of art.47,

acquired a separate identity and substance under that provision which are not the mere sum of arts 6 and 13 ECHR. 30
To the extent that a separate identity and substance could be read into art.47, it would be for the Court of Justice to

outline its peculiar attributes. 1 The development of new procedural standards provides a particular way of outlining
these attributes. In so doing, the Court would not merely clarify the scope of the right to effective judicial protection in
EU law, it would also build upon the obligations already identified by the *97 ECtHR regarding the right to a fair trial.
The establishment of judge-made procedural standards at EU level would, therefore, place the Court on a more equal
footing with the ECtHR as a standard-setter in procedural law matters. An interpretation of the right to an effective
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remedy in art.47 of the Charter in light of both arts 6 and 13 ECHR would promote a more fully developed national
procedural law framework that is specifically tailored to scrutinising the ability of national procedural provisions to
support and structure claims based on EU law. In that regard, the Court in DEB rightly relied on a constitutional basis
to develop procedural standards.

Sincere co-operation from a Union perspective: guided deference

Although the right to an effective remedy--re-interpreted in the light of art.6 ECHR fair trial requirements--provides
the Court with a basis to recognise the existence and content of a procedural standards shaping role, the scope of that

role can best be captured by the principle of sincere co-operation set out in art.4(3) TEU. 32 That principle's role in
justifying interference in national legal systems is hardly novel. According to Temple Lang, it provides the basis for the

principles of equivalence and effectiveness in restraining national procedural autonomy. >3 Sincere co-operation entails

both positive and negative obligations imposed on Member States. M Its scope of application is mostly considered from
a Member State obligation perspective.

At the same time, it has also been acknowledged that the principle of sincere co-operation incorporates particular
obligations for Union institutions, 3 such as the Commission's obligation to provide the necessary information to

a national court if so required. %6 Sincere co-operation thus enforces and regulates mutual co-operation among

supranational, national and infranational levels of governance. 37

From that perspective, sincere co-operation recognises a particular role for supranational and national authorities in the
development of remedies and procedural provisions. With a view to rendering EU law operational, Member States should
abstain from adopting procedural provisions that impede the effective enforcement of these rules. Simultaneously, EU
institutions should facilitate the structuring of these national regimes and should not therefore abstain from providing
enforcement guidance in particular instances. Enforcement guidance could either be provided through sector-specific

regulatory harmonisation of remedies and procedural rules 8 or through standards enabling convergence among legal
orders but leaving some autonomy to Member States to implement these standards. One could refer to the latter
situation as one of guided deference, i.e. a situation in which the Court of Justice, based on particular standards or
principles, provides a blueprint or at least guidance for national courts to develop and structure particular procedural
provisions in a coherent and unified framework. That approach requires national authorities to abide by EU-wide
judicially imposed standards that enable co-operation with the EU level. *98 These standards cannot, however, impair
the existence of diversified structures or the roles that particular rules play, as long as these rules conform to judicially set
adequacy standards. Sincere co-operation thus not only supports or requires the creation of standards in an increasingly
fundamental rights-oriented framework; it also serves as a mutual buffer to restrict both national and EU initiatives.

The operation of sincere co-operation is also apparent from cases in which the EU legislature did harmonise particular
procedural requirements. In the Samba Diouf judgment, the Court's Second Chamber framed procedural standards

established in a Directive harmonising minimum procedural requirements in refugee status proceedings % in the light of
the Charter of Fundamental Rights, but did not as such establish new standards on the basis of that Charter. It rather
inquired whether the Directive at stake reflected the requirements of the Charter and, to the extent it did, remained

deferential to the scope of autonomy left to the Member States under the Directive. %0 Sincere co-operation thus requires
the Court to take harmonised legislation into account; but if such legislation does not exist, the principle invites the
Court to develop particular standards that could guide national procedural systems in implementing the right to a fair
trial under art.47 of the Charter.
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Standards of national procedure and judicial interactions

The fundamental right to a fair trial/effective remedy and the principle of sincere co-operation are complementary from
a procedural standards perspective. The right, interpreted in accordance with and to the extent required by art.6 ECHR,
can best be operationalised through standards, as this allows sincere co-operation to remain flexible and adaptable within
the EU constitutional framework. At the same time, combined reliance on the right to a fair trial and the principle of loyal
co-operation demands a particular judicial dialectic that will be sketched in this section. This dialectic is, it is argued,
apparent from both VEBIC and DEB.

In both of these cases, it had been the national judge who questioned the compatibility of a particular national procedural
rule with some vaguely termed EU principles, mostly the principle of effectiveness. That structure differs fundamentally
from the classical ECHR analysis in that national courts themselves--and not private parties directly--are invited to
elicit particular judicial standards from the Court of Justice. In particular, national courts, in the formulation of
their references for a preliminary ruling, can steer the Court towards developing guiding standards, based upon the
interpretation of ECHR provisions by the ECtHR. As such, national courts continue to play a dominant role in standard
setting. Even though standards of fair trial in national procedures are developed at EU level, national courts enable
their coming into being and determine whether and to what extent the Court grants more protection to rights recognised
under the ECHR.

The upswing of the development of procedural standards in this way is that national judges are invited to reflect
upon their national procedural systems from the vantage point of EU law and the ECHR. In provoking a guided
deference approach through the Court's judgments, national judges could pinpoint deficiencies in their own system and
subsequently rely on the European Court of Justice to enforce the positive obligations imposed on them by the ECtHR
more directly. Since a national court will be bound by the Court's answer to the reference for a preliminary ruling
when deciding on the concrete dispute before it, the ECJ's involvement in the case guarantees an authoritative ex-ante
assessment of the scope and role of positive procedural obligations that need to be complied with in the case at hand.
The Court's imposition of procedural obligations also potentially diminishes the uncertainties and delays involved in

*99 ECtHR scrutiny following a final domestic judgment. 61 At the same time, the guided deference approach grants
the Court a particular role in identifying new positive obligations on the basis of art.6 ECHR and reflected in art.47
of the Charter.

From the ECJ's point of view, the European Union's accession to the ECHR 62 generates particular institutional

problems and concerns about EU autonomy. 63 It has been argued that ECHR accession would place the ECtHR
hierarchically above the Court within the realm of fundamental rights enforcement in the European Union. This situation
nevertheless grants particular leeway to the Court. Since it is obliged to maintain “comparable standards” of fundamental

rights protection, % the Court will be able through its standard-setting approach to shape and extend fair trial rights
within the European Union and, in building upon ECtHR standards, refine these standards to a level more apt to
recognise the role of the joint EU-Member State responsibility to ensure the application of fundamental rights. To that
extent, it could even provide an exemplary role for future developments at the ECtHR level. In addition, ECJ judgments
will potentially be more influential, precisely because of their capability directly to pierce national legal orders and

to be directly enforced by the European Commission. 65 Contrary to ECtHR interventions that take place only after

all domestic remedies have been exhausted, % the Court can directly intervene in and reshape pending national cases
through the preliminary reference procedure.

The judicial dialectic perspective makes clear that the establishment of standards should not be considered as a mere
usurpation of power by the Court. It rather presents a tool for the Court to position itself among the multitude of
fundamental rights adjudicators in the European legal space. As such, the development of standards for national
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procedures highlights a maturation of the EU legal order from a fundamental rights perspective. It also highlights the
crucial role remaining with national courts, potentially to the detriment of national legislators. Emphasising judicial
dialogue and co-operation among these courts and the ECJ thus becomes more crucial than ever before.

Conclusion

The Court's identified constitutional role ®’ allows it to elucidate and ensure the division of powers apparent from the

constitutional charter ® that enables and restrains European integration. That role could include the establishment of
standards for national procedures to the extent that the constitutional charter allows. This reflection outlined and framed
the Court's standard-setting competences in its recent case law and *100 observed the shrinking scope of national
procedural competence in that regard. It argued that a combined reliance on the principle of sincere co-operation and
the binding Charter of Fundamental Rights of the European Union is essential for the Court to legitimise its standard-
setting approach to national procedural provisions. The interpretation of the ECHR in that respect remains instructive
as a standard-setting basis.
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