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1. Introduction

A mandatum is the contract by which one party, the mandatary
(mandatarius), undertakes for another party, the principal (mandator),
to do something. The mandatum is a consensual contract and thus
arises by pure consensus. The most common cases of mandate are
where the mandatarius is to enter into contractual relationship with a
third party. The mandatum may consist of selling or buying a plot of
land, or borrowing or lending money'. If the terms of the mandate are
left imprecise by the mandator, the mandate is a mandatum incertum®.
This article will examine one of the imprecise elements of the object
of the contract. Alan Watson refers to D.17.1.48.2 in this context:

D.17.1.48.2:

But [if I give you a mandate] to manage your own affairs, [so] that the
loan is at your discretion (that is, you may lend to whom you like) and
you receive the interest and only the risk falls on me, [the contract] is
now outside the scope of a mandate, just as if I were to give you a man-
date to buy yourself [HdJ for me] any farm you like*.

* Department of Legal Theory and Legal History, Faculty of Law, Vrije Universiteit
Amsterdam, Boelelaan 1105, 1081 HV Amsterdam, The Netherlands.

' See for example Inst.3.26.1.

2 A.WATSON, Contract of mandate in Roman law, Oxford 1961 (repr. Aalen 1984),
p.79ff.

* This Digest fragment is also interesting because of the choice of Mommsen (Mo. I
4945 krit. App. for mihi in ut mihi quem vis fundum emas in place of tibi (see H.DE
JONG, Avio ayaBdg (vir bonus). Eine byzantinische Interpretation des Digestfrag-
ments 17.1.48.2,SZ (2013), (in the press) n.3)).

4 D.17.1.48.2 Celsus libro septimo digestorum: Ceterum ut tibi negotium geras, tui
arbitrii sit nomen, id est ut cuivis credas, tu recipias usuras, periculum dumtaxat ad
me pertineat, iam extra mandati formam est, quemadmodum si mandem, ut mihi
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The mandate to lend to anyone at all or to buy for the principal an un-
specified farm is void®’. Somehow or other, the object of the mandate is
uncertain. According to Watson, this is the only text which appears to re-
strict the discretion which can be given to the mandatarius®. In some cas-
es, a certain discretion could be left to the mandatary, for example in
D.17.1.46":

D.17.1.46:

If someone gives a sponsio [as surety] for another who made a prom-
ise in these terms: “If you do not hand over Stichus, will you give [me]
one hundred thousand?” And he buys Stichus at a lower price and hands
him over so that the stipulation of one hundred thousand may not be in-
curred, it is agreed that he can raise an action on mandate. It is therefore
most convenient to observe this practice in mandates that as long as the
mandate is for something definite, there should be no departure from its
scope; but whenever [it is] indefinite or [deals with] more than one mat-
ter, then, even though the terms of the mandate were discharged by acts
other than those included in the mandate itself, yet provided that this was
in the mandator’s interest, there will be an action on mandate®.

quemvis fundum emas. Translations from the Digest are based on A.WATSON, The
Digest of Justinian, Philadelphia 1985. In the second case Watson reads tibi in place
of mihi. See supra,n.3.

> Cf. also Gai.3.156 and Inst.3.26.6. In the Paraphrasis Institutionum, this fragment is
explained in more detail: Th.3.26.6: [...] €meld1] YaQ CERTON V7ebéuny mooommov
Tuitiov, dud TODTO RATEXOUOL TQOTOV TLVA MUOVUEVOS EYYUNTAV. €l uev Yoo
elmw AmEoodL0QIoTWE “dAVELOOV TA O YENUOTA”, EVOYOTOLOV 0V% £0TLV, MG
elonTaL, TO MANDATON: g 0¢ ONToVv VTO0WUAL TEOCWITOV, RATO TO KQATHOWY
£€00g UmeVOuvog Eoopar Tf) MANDATI. “[...] for, since I specified a definite person,
Titius, I am therefore also under obligation, being in a manner assimilated to a surety.
For if I said indefinitely “Put out money on loan”, the mandate, as has been said, is
not obligatory, but if I specified a definite person, I shall, according to the prevailing
custom, be liable to the mandati actio”. The translation is based on J.H.A.LOKIN,
R.MEDERING, B.H.STOLTE, N.VAN DER WAL (eds.), Theophili Antecessoris Para-
phrasis Institutionum. With a translation by A.F.MURISON, Groningen 2010.

® WATSON, Contract of mandate (supra, n.2), pp.96-97. For the various substantive
and textual interpretations of D.17.1.48.1 and 2, see ibidem pp.97-99, pp.121-124.

7 See D.17.1.59.6. In this fragment, a certain discretion may be left on incidental
points. See R.ZIMMERMANN The Law of Obligations, Roman Foundations of the Ci-
vilian Tradition, Oxford 1996, p.421-422 and Watson, Contract of mandate (supra,
n.2), p.92ff. See also ACCURSIUS, glosse accepta sint ad D.17.1.59.6, which refers to
arbitrium viri boni. Cf. also D.17.1.22.7.

8 D.17.1.36: Paulus libro quinto ad Plautium: “Si quis pro eo spoponderit, qui ita
promisit: “si stichum non dederis, centum milia dabis? et stichum redemerit vilius et
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At the beginning of this fragment, the mandatary may have an al-
ternative. Apparently, he can make a choice. Nevertheless, the man-
date is valid, although the mandatary has a certain discretion. The
object of the two alternatives is incidentally sufficiently precise in
content and scope’. In this fragment is also an example of a mandatum
incertum. With a view to D.17.1.48.2 this is not a case of a mandated
purchase of an unknown, and therefore a not well-defined thing. Con-
sideration should be given to other imprecise elements, such as a pur-
chase price that is not yet determined'. This gives rise to an incertum
mandate. According to the Digest, it can be concluded that a complete
discretion may not be left to the mandatary. The mandate will be
void''. On the other hand, a mandate with a cerfain discretion for a
mandatary may be valid, as far as the alternatives are sufficiently
specified.

In the literature on Byzantine law after 1885, D.17.1.48.2 and
D.17.1.46 are often discussed because of the question whether
mandatum incertum exists. According to Guido Donatuti the Byzan-
tines would have introduced the mandatum incertum as a new catego-
ry'?, but other jurists, such as Giannetto Longo and Vincenzo
Arangio-Ruiz, disagreed. Longo claimed that “mandatum incertum”
existed in Justinian law and was not even unknown to the classical

solverit, ne centum milium stipulatio committatur, constat posse eum mandati agere.
igitur commodissime illa forma in mandatis servanda est, ut, quotiens certum manda-
tum sit, recedi a forma non debeat: at quotiens incertum vel plurium causarum, tunc,
licet aliis praestationibus exsoluta sit causa mandati quam quae ipso mandato iner-
ant, si tamen hoc mandatori expedierit, mandati erit actio”.

® See M.KASER, Das rémische Privatrecht 1 [= RP 1], Munich 19717, p-577: “Gegen-
stand des Auftrags konnen Tétigkeiten aller Art sein, rechtliche wie faktische, sofern
sie erlaubt und nach Inhalt und Umfang hinlénglich bestimmt sind”.

1Tt is striking that Accursius suggests both a non-specific thing and a specific thing,
but with an undetermined element: ACCURSIUS, glosse incertum ad D.17.1.46: de re
incerta: ut emas servuum in genere. Vel etiam de re certa. Sed incerto modo: puta de
Sticho emendo: sed non taxato pretio: ut supra eod. 1. praterea (D.17.1.3.1).

""" With a complete discretion the boundary of the contract lacks or is exceeded. Cf.
also Gai.3.161, Inst.3.26.8, Th.3.26.8, D.17.1.5pr.-1,D.17.1.41 and D.17.1.48.2.

12 G.DONATUTI, Mandato incerto, BIDR 33 (1923), p.182. This article is also publi-
shed in G.DONATUTI, Studi di diritto romano 1, Milan 1976, pp.159-193. Remarkably,
the edition of Scheltema was not used. Parts A and B of the Basilica of Scheltema et
al. on D.17.1 respectively in 1956 and 1954 released.
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jurists". Arangio-Ruiz believed that the determination of the object is
essential for the validity of the “mandatum” as with other contracts'*.
In his article from 1973 Nevio Scapini gives a historical overview of
the different interpretations of mandatum incertum". He believes that
a mandatum incertum in Byzantine law only exists in case the
mandatary is subjected to the clause “otov &v 0¢Ang”.

In the last fifty-five years, a big step forward has been taken as
regards editing the Byzantine legal sources. The older editions of the
sources by e.g. C.E. Zacharid von Lingenthal, C. Heimbach etc., at
least many of these, have now been superseded. For instance, a com-
plete, authoritative edition of the main source in Byzantine legal liter-
ature, the Basilica (circa 900), was published by H.J. Scheltema et
al'®. This has given the research into Byzantine law and the Roman
law of the Justinian codification a new impetus. It justifies to investi-
gate once again the question whether “mandatum incertum” in
Byzantine law exists, and it enables us to adopt a better considered
viewpoint than previously.

In (2.), the various Byzantine interpretations of Basilica at
D.17.1.48.2, in combination with the above interpretations of “man-
datum incertum” in Byzantine law in the literature after 1885, are
discussed. In so doing a distinction is made between different types of
interpretations. The remarks at other Digest fragments are also raised
for discussion. They refer to D.17.1.48.2 and discuss its contents. In
(3) aremark at D.17.1.46 will be examined. This is a “new” scholion.
This will be followed by concluding remarks (4.).

¥ G.LONGO, Sul mandato incerto, Scritti in onore di Contardo Ferrini 2 (1947)
p-138ff., especially p.145. This article is also published in G.LONGO, Ricerche Ro-
manistiche, Milan 1966, pp.506-521. See supra,n.12.

4 V.ARANGIO-RUIZ, Il mandato in diritto romano, Naples 1949, p.109ff.

'S N.SCAPINI, Appunti per la storia del mandatum incertum, in: G.DONATUTI (ed.),
Studi in memoria di Guido Donatuti, Milan 1973, pp.1195-1225. This author still
uses, like the other Italian jurists, the edition of Heimbach, although parts of the
Basilica of the edition of Scheltema et al. for the book D.17.1 (B.14.1) then had
already been published. See also supra,n.12.

16 H.J.SCHELTEMA et al., Basilicorum libri LX, Groningen 1953-1988: A (text) [-VIII,
B (scholia) I-IX.
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2. The Basilica and D.17.1.48.2
In the Basilica text D.17.1.48.2 is expressed as follows:

BT.754/12-15:

[...] &l 8¢ tva. @uvi BéMng davelong »al oot mEoyOR %ol Tovg
TOR0Vg MAPNG, wOVOg O O nivdouvog eig éue Gpépetar, LiEQ TNV GOV
€07l TG €VTOAT|g, MomeQ Eav évtethmpal ool ayopdoal poL aypdv, ov
av Belonc.

[...] But when I give you a mandate to lend money to whom you
want, and that you manage your own affairs and that you receive the
interest, and that only I take care of the risk for my account, then it goes
beyond the nature of the mandate, just as if I give you a mandate to buy a
plot of land that you would like.

The words @uuvi 0¢Ang from the first case and Ov &v Ogdfjong
from the second case create an invalid mandate because the object, the
person who borrows and the plot of land to be purchased, is not
sufficiently specified. The Basilica text differs from the Digest text,
not juridically, but linguistically. In both cases the Digest text has an
indefinite pronoun, a compound of gui and vis. In the first case in the
Basilica text an indefinite relative pronoun is used, and so the
complement is missing'’. In the second case, a relative pronoun is
used in conjunction with dv and the (ingressive) aorist subjunctive, in
a iterative-distributive meaning'®.

At this Basilica text the “old” and “new” scholia are handed down
in two different manuscripts '°. Most scholia are from the Codex
Graecus Coislinianus 152 (second half 12th century)®, not specified
further below. The other scholia are from the Codex Parisinus Grae-
cus 1352 (early 13th century)®', which will be referred to as P. In the
scholia D.17.1.48.2 is interpreted in three different ways. The first
interpretation is purely juridical and concerns the determination of the

'7 See infra,n.26.

'8 Cf. the use of the present subjunctive, in a iterative-distributive meaning in infra,
BS.779/23-31 [Enantiophanes].

' See for the “old” and the “new” scholia H.DE JONG, Stephanus on the condictio de
bene depensis (60 4mO ®ohoD damavipotog ®ovuxtixlog), TVRG 78 (2010), p.16.
» See L.BURGMANN, M.TH.FOGEN, A.SCHMINCK, D.SIMON, Repertorium der Hand-
schriften des byzantinischen Rechts, Teil 1: Die Handschriften des weltlichen Rechts
[Nr 1-327] (= RHBR 1), Frankfurt 1995, nr.203. See also F.H.LAWSON, Bemerkungen
zur Basiliken Handschrift Coislinianus 152, ZSS 49 (1929), pp.202-229.

2! See BURGMANN et al., RHBR I (supra, n.20.), nr.166.
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object. In the second interpretation the focus is on the linguistic
choice that is made. This choice causes the juridical interpretation. In
both interpretations the focus is on the object of mandatum. The third
interpretation combines both the juridical and linguistic interpretation.
In view of the linguistic distinction between quemvis and quem vis the
discretion of the mandatary is examined™. At this, the focus lies on
the degree of the discretion of the mandatary.

a) Juridical interpretation: determination of the object

In the purely juridical interpretation of D.17.1.48.2 the jurist refers
repeatedly to the fact that the object of the contract is not sufficiently
specified for a valid mandatum. Concerning the three interpretations,
this is the most common interpretation among the jurists in the
Basilica. On the one hand, it is remarkable that the above mentioned
Italian jurists did not note this interpretation in their Byzantine
research. On the other hand, it should be noted that most of the
comments are elsewhere in D.17.1 and are therefore not evident at
D.17.1.48.2 itself. In other words, they are difficult to find.

In a remark at D.17.1.2.6™ antecessor Stephanus refers to the first
case of D.17.1.48.2* in his paragrafai®. Here Stephanus reads the
compound cuivis*®, that is olocdfmote®":

2 One must remember that the ancient texts were written without space and that in
the manuscript only quemvis is found.

 D.17.1.2.6: Gaius libro secundo cottidianarum: “Tua autem gratia intervenit man-
datum, veluti si mandem tibi, ut pecunias tuas potius in emptiones praediorum collo-
ces quam faeneres, vel ex diverso ut faeneres potius quam in emptiones praediorum
colloces: cuius generis mandatum magis consilium est quam mandatum et ob id non
est obligatorium”, quia nemo ex consilio obligatur, etiamsi non expediat ei cui
dabatur, quia liberum est cuique apud se explorare, an expediat sibi consilium”.” The
remark by Stephanus is placed at dvévoyog: Omeg ol €violf], dAld ovufouin)
AVEVOYO0G.

* See Mo. T 494.3, krit. app.: arbitri-i-] F* | cuiuis PV°U’ cum B (Anon): iv’ Qv
0¢éAng Sdavelong et B (mh): @uvt (0Ov cod.) €dv BovAndng daveicag. Cuius
F?ViUe.

» See for Stephanus H.DE JONG, Stephanus en zijn Digestonderwijs, Den Haag 2008.
Paragrafai (mogoyoagal) are remarks of either a juridical or a linguistic nature to
explain the Latin Digest text. These remarks were made in the second lecture, after
the first lecture this text was treated on the basis of a free Greek translation, the index
(6 (vOLE). (see N.VAN DER WAL and J.H.A LOKIN, Historiae iuris graecoromani de-
lineatio. Les sources du droit byzantin de 300 a 1453, Groningen 1985, p.39ft.).

% Zacharii says about the first case of D.17.1.48.2 that he would prefer to read cui vis
than cui cuivis. Implicitly he says he does not agree to the choice of Stephanus:



« MANDATUM INCERTUM » IN BYZANTINE LAW 289

BS.703/26-704/9 [Stephanus]:

Stepdvou. [...] To obv eignuévov @ Kéhoo mpog T téhel Tod
. duy., &1L €dv ool Evrelhwpon daveloow oiwdfimote Bfhers, nbv
elmw, 1vOUVE EUD ddveloov OVOUATL OO, OV RATEYOMAL, VONTOV, OTL
appéPares, eite Oel avTO daveloal, eite xal pui. [...] oVte ya did Tt
gmoryayelv pe, wvoive €ud, ém tod Bépatog Tod UmeEovoiou
notéyopor [...], GAN €mewdn QnTov VmoOreLTaL TEOCMITOV TOD
vreEovaoiov ol 1O péhhov davelleabau.

By Stephanus. [...] What is said by Celsus at the end of fragment 48,
namely that when I give you a mandate to lend out money, to whomever
you like, even if I would say, “lend out at my risk in your name”, I am
not liable, understand that you doubted whether you had to lend to him,
or not; [...]. For not by the fact that I add the words “at my risk”, I am
liable in this case of the son under paternal control [...], but because the
son under paternal control is a specific person and the intention to lend
out is present.

Stephanus refers specifically to fragment D.17.1.48.2. Then he
gives an example in which the mandatary doubts if he should lend
money to the son under paternal control, where the principal assumes
the risk. In the remainder of the remark he explains that the addition
of “lend out at my risk” does not determine whether the mandatum is
valid or not. For the validity of the mandatum the intention to lend to
a specific person is decisive®™. Stephanus does not further explain his
choice of the word oioocdnmote for cuivis from the first case of
fragment D.17.1.48.2.

“Wohl besser cui vis. Anonymus und die moQayoadi) zu demselben haben @riv
0¢éAng oder @uwvi Oéheig” (C.E.ZACHARIA VON LINGENTHAL, Die Meinungs-
verschiedenheiten unter den justinianeischen Juristen, ZSS 6 (1885), p.27 (repr. in:
C.E.ZACHARIA VON LINGENTHAL, Kleine Schriften zur romischen und byzantinischen
Rechtsgeschichte 2, Leipzig 1973, p.212 nt.1)). It should be noted that the Basilica
text reads precisely @Tuvt (indefinite relative pronoun) 0¢Ang, which refers to cuivis.
For the reading of the second case see infra,n.31.

7 At D.17.1.48.1 and 2 Watson observes: “The distinction between the two cases
does not seem to be on the question of uncertainty. [...] Rather the distinction is that
in the second case, but not in the first, the mandate is tua tantum gratia, and therefore
void and extra mandati formam. It is difficult to see how quemadmodum si mandem,
ut mihi quemvis fundum emas fits in, [...] Thus there would seem to be general
agreement among modern jurists that the text is no evidence for holding mandatum
incertum invalid”. (WATSON, Contract of mandate (supra, n.2.), p.97ff.; see also
p-121ff.).

 Cf. also BS.710/ 32-711/1 [Stephanus] at D.17.1.6.6.

Revue Internationale des droits de 1’ Antiquité LIX (2012)
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In an anonymous remark at D.17.1.12.13 the previous remark at
D.17.1.2 is almost literally referred to”. The reason for the invalidity
of the mandatum is also indicated™:

BS.736/8-14 [anonymous]:

Mépvnoo tiig év 1@ P. Ovy. mapayoadns, rol ur eimng, T dd
o010, %OV AuPPaAlovei col daveioar T@ VmeEovolp évetelhduny,
notéyopor, €meldn ov UOVoV EVETELMAUNV, GALG xdl Emnyayov,
2vdOVE Eud daveloov. EvtadBa yao ol dud 1O eimelv, »vdivo
EUD, natéyopor, GAN Emeldn dntov VmoUELTAL TEOCMTOV TO TOD
veEovolov 1O péhhov daveloaobal. Pntod ydao ) Umoxepévou
TEOOMTOV, %OV Audppdrrovit cou elmw, ddvewoov oilw Oéhelg
2vOOVE EUD, o0 notéyxopor, g 6 Kéhoog mapd T téhel Tod pn'.
ovy. dnoiv.

Remember also the paragraph at fragment 2, and you should not say
that, if I give you who has doubts a mandate to lend money to the son
under paternal control, therefore, I am liable, because I not only give a
mandate, but urge to lend at my risk. Because in this case I’'m not, so to
say, “at my risk”, liable, but because the person of the son under paternal
control is specified to lend money in the future. Since there is no specific
person alleged, I am not liable when I say to you who doubt “lend to
whom you want at my risk”, just as Celsus says at the end of fragment
48.

The first case of D.17.1.48.2 is referred to at the end of the
fragment. Since it is an unspecified person, the mandate is not valid.
In this fragment, the combination oiw 0¢Aels is used for cui vis. The
word oiog is a pronominal adjective, a definite relative pronoun that is
used as the relative pronoun quis. It is unclear whether the anonymous
author refers to the remark of Stephanus —or even if it originates from

¥ D.17.1.12.13: Ulpianus libro trigensimo primo ad edictum: “Si quis mandaverit
filio familias credendam pecuniam non contra senatus consultum accipienti, sed ex ea
causa, ex qua de peculio vel de in rem verso vel quod iussu pater teneretur, erit lici-
tum mandatum. hoc amplius dico, si, cum dubitarem, utrum contra senatus consultum
acciperet an non, nec essem daturus contra senatus consultum accipienti, intercesse-
rit qui diceret non accipere contra senatus consultum, et “periculo meo crede”, dicat,
“bene credis”: arbitror locum esse mandato et mandati eum teneri”’. The reason for
this is the commonly used verb in BS.703/26-704/9 dudipdilw. BS.736/8-14 [anon-
ymous] is next to dupipdihovtog (BT.744/14).

% See also WATSON, Contract of mandate (supra,n.2), p.67 n.2. Watson says that the
scholiast did not understand the text. According to him, this is indeed about the
expression “lend out at my risk”.
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Stephanus—, but it is not obvious. Unlike Stephanus, who reads cuivis,
the anonymous author reads this as cui vis.

In a remark of Enantiophanes at D.17.1.48.2 Theophilus and
Dorotheus are mentioned. Both jurists give an interpretation of the
words guem vis fundum from the second case™':

BS.779/23-31 [Enantiophanes]:

Tod Evavitiopavods. To magov 0éuo Beddihog £Enyoduevog 1o
éuot avti tod ool magéhafe nal dnowv: dyxenotwg ool Eviélopo
dyopdoat, otov av BEANG dyedv. Awedbeog 8¢ Aéyel [...] GAAG mEOg
10 a’., 6t Boowtar, EvOo £un N Tnuwio wal TO %édog, @V
daveiCopal domeg Eoowtal ®al, EvOa eimw- dydoeacdv pot dyedv,
Ov Béhec. "Eotiv 8¢ amhototegov 0 Oépa déEaoBar zatd To
pavddtov dxvoov g Tig Ovopaoiag Toh ayood u éviefeiong xwatd
10 glonuévov ¢m moowrog Piff. »y . TiT. v'. duy. 0" [...].

By Enantiophanes. In the explanation of the case at hand Theophilus
adopts mihi rather #ibi and says: it is invalid if I give you a mandate to
buy a plot of land that you would like. But Dorotheus says [...] but in the
case of the first case [D.17.1.48.1] that the mandatum is valid, I borrow
assuming the risk and profit myself, equally valid, in case I say: buy me a
plot of land that you want. The case is better to accept on the basis of an
invalid mandatum, because the name of the plot of land is not recorded
corresponding the text about dowry, book 23 title 3 fragment 70 [...].

Theophilus says that the mandate cou €vtéAlopal AyoQAodt,
olov av 0£Ang dyeov is invalid. The reason is not given but appears
to be in agreement with the following™. Then Dorotheus is cited. He
explains why the mandate the case of fragment 1 of D.17.1.48 is valid
and connects to this the validity of the second case in fragment 2. The
mandate dyo6QaoOv oL dypdv, Oov Béhelg can only be considered
valid if the plot of land is sufficiently described. The remark refers to

3! See ZACHARIA, Die Meinungsverschiedenheiten (supra, n.26), p-213: “Endlich es
haben Alle gelesen: ut mihi quem vis fundum emas (Theophilus 6v fovAnBig dyeov,
Dorotheus dypov 0v Bfhelg, Anonymus ayQov Ov 6v 8éing, Cyrillus 0v B€Ang
AayeOV). Nur Stephanus will lieber quemvis lesen, indem er oiovdfjtivo. vorzieht. Ob
seine Griinde stichhaltig sind und ob mithin die Lesart quemvis von Mommsen mit
Recht befolgt ist, mag dahingestellt bleiben”. Zacharid appears to attribute the words
from BS.778/25-33 dv BoulnOfis dyeov to Theophilus, and not otov &v 0éAng
ayoov, although via Enantiophanes from BS.779/24-25. These words of Enantiopha-
nes (Ayoov Ov Gv BéAng) he attributes to Anonymus(!). This Anonymus we find in
the second interpretation. See infra 2.b).

32 Cf. also Th.3.26.6. supra,n.5.
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D.23.3.70. This is likely a reference to D.23.3.69.4%. This fragment
indicates the failure of a stipulation or bequest if the land is not
specified. The interpretation of the invalidity of the contract in each
case lies in the fact that the land is not specified. The object of the
mandate is not adequately defined and therefore fails to be successful
as a contract.

Thus in no way does the juridical interpretation produce evidence
of the existence of a mandatum incertum.

b) Linguistic interpretation: determination of the object

Two remarks are handed down from jurists in the Basilica that
interpret the first case of D.17.1.482 linguistically®*. With this
linguistic viewpoint, they in fact offer, although not purely, a juridical
interpretation. The remarks are from the jurist Anonymous and an
anonymous author. They argue their choice for the Greek indefinite
relative pronoun 0oTig as the translation for the Latin word cuivis, by
referring to an incorrect Greek equivalent’. This interpretation is also
ignored by the above mentioned Italian jurists.

“Od¢ or HoTIC

By choosing the pronoun Anonymous makes a linguistic
distinction in his analysis. To distinguish a valid mandatum,
Anonymous chooses the demonstrative pronoun 60¢ (this). If the
indefinite relative pronoun 60T (anyone who) is used, he considers
the mandatum is invalid:

BS.779/6-7 [Anonymus]:

Tod Avovipov. Otite Yo yoatodLTOV €0TLV: AOUWTOV YAQ OV
eime, ddveloov THde, AL QTIvL Oédels.

By Anonymus. Because it is not for nothing; for subsequently neither
did he say “lend out to this person”, but “to whom you like”.

Anonymus shows indirectly in his linguistic distinction that the

3 See supra 2.c).

* Cyril interprets this case very differently, because he reads &i 8¢ o xvdOve ®ol
#£08€L, o £0TL LovdATOoV. Zacharii says: “Entweder liegt hier eine Corruptel vor,
oder Cyrillus hat einen verschiedenen Text vor Augen gehabt” (ZACHARIA, Die Mei-
nungsverschiedenheiten (supra,n.26), p.213). This will not be explored in this article.
% According to Zachari, Theophilus reads in the first case of D.17.1.48 cum. There
is in fact BS.778/25-33 tva ov £av Boukndiis Saveiong (see ZACHARIA, Die Mein-
ungsverschiedenheiten (supra,n.26), p.212).
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indefinite relative pronoun O6otig is too indefinite, making the
mandatum invalid. This is the correct choice for cui vis from the Di-
gest fragment. With the demonstrative pronoun 60¢ the object for the
mandatum is apparently sufficiently definite®®. The word &d¢ refers
indeed to what is present, to what can be seen or pointed out’.
Anonymous does not further explain the degree of definiteness.

‘O d¢lva or boTig

The remark in the manuscript P by an anonymous author also
points to a linguistic distinction. He clearly indicates that the first case
of D.17.1.48.2 also concerns the (same) indefinite relative pronoun
007T1g (as Anonymus does).

BS.833/1-2 (P) [anonymous]:
ZArer PP. vy . tr. B wed. o 0ép. T . ol v éxel maparyQodiv.
Kaldg 10, @rivi Oédeis i yag eimov, Td deivi®®, Evéyopau.

% See also Th.3.26.8 ‘O 10 MANDATON Um0deEdpevog ovx Odeihel Tovg dooug
UnegPfvaL ToD MANDATU. 0LOV EVETELMAUNY 0OL, HOTE UYL EXOTOV VOULOUATOV
ayopdoar pot TOvde TOv dyov [...] He who undertakes the mandate must not ex-
ceed the terms of the mandate. For example: I commissioned you to purchase a plot
of land for me at not more than 100 solidi [...]. Cf. also BS.703/26-704/9 [Stephanus]
[...] €l yap pndéva oxomov pfte Evvorav Eyovti oot tOde maEon évrethwpuai oot
to0TO0, OmMEQ oVx OV &moinoog, i U tO Nuétegov moetédn poavddrtov, tote
ratéyopol tf pavodt [...]. [...] Because if I give you, even though you do not
have the intention to or the thought to, a mandate to do this, what you would not have
done if our mandate had come into being, then I am liable to the actio mandati [...].

T Cf. also Th.3.15pr: [...]#0L €L u&v CERTON [...] elmov ydo “Opoloyeic S1d6vaL
pou Tovde TOV dyedv”; 1) “16de TO PiBhiov;”. €l 8¢ INCERTON 1) (elmov yég
“opohoyelg OLO6VaL pot TA £V TH nPOTA”; 1) “Ta &V T helm™; [...] If the object
of the stipulation is certain [...] I said, for instance: “Do you engage to give me such-
and-such a piec of land”, or “such-and-such a book?” But if it is uncertain — I said, for
instance, “Do you engage to give me what is in the chest”, or “what is in the ware-
house?” [...] Cf. also Th.4.6.32.

3 Cf. D.40.5.46.3: Ulpianus libro sexton disputationum: “Quod si ita scriptum sit “si
heres voluerit”, non valebit, sed ita demum, si totum in voluntate fecit heredis, si ei
libuerit. ceterum si arbitrium illi quasi viro bono dedit, non dubitabimus, quin liber-
tas debeatur: nam et eam libertatem deberi placuit “si tibi videbitur, peto manumit-
tas”: ita enim hoc accipiendum “si tibi quasi viro bono videbitur”. nam et ita rel-
ictum “si voluntatem meam probaveris” puto deberi: quemadmodum “si te meruerit”
quasi virum bonum vel “si te non offenderit” quasi virum bonum vel “si compro-
baveris” vel “si non reprobaveris” vel “si dignum putaveris”. nam et cum quidam
graecis verbis ita fideicommissum dedisset: T® Oglvi, £Gv donipdong, éhevbegiov
doOfvar fovhopan, a divo severo rescriptum est fideicommissum peti posse”.
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Look for book 13, title 2, paragraph 1, casus 7 and the remark there™.
Rightly it reads, “to whom you like”, because if I had said, “to him”, then
I am liable.

In the words t® O¢glvi (such an one, so-and-so) the person who
borrows appears to be clearly enough defined*. This remark (QTuvt
Bé)elc) —if not made on Anonymus’—probably refers to the above Ba-
silica text (QTvL 0éAnc) of D.17.1.48.2. Also on the basis of the
reference with xed. one can suppose that this is a “new” scholion®'.

The linguistic interpretation also indicates no mandatum incertum.

¢) Linguistic juridical interpretation: discretion of the mandatary

In Stephanus’ third interpretation, a linguistic distinction is made.
In his paragrafai he points to the difference between the Greek
varieties of quem vis and quemvis which each have a different
juridical meaning. It is interesting that this linguistic distinction, and
therefore also the juridical distinction, is not dealt with in the same
way by the Byzantine scholars. Stephanus shifts the perspective of the

¥ The question is what the anonymous author refers to. It is likely the Basilica
reference B.13.2.1.7 which corresponds to D.16.3.1.7 Ulpianus libro trigensimo ad
edictum: “Illud non probabis, dolum non esse praestandum si convenerit: nam haec
conventio contra bonam fidem contraque bonos mores est et ideo nec sequenda est”.
It is supposed to think of BS.673/20-21 [anonymous]: TO &mtd d6hov - Ovx £Qowtal
Yoo 10 obudpwvov dd To évavtiodoBor Tf) xralf] miotelr %ol tolg ¥EnNoTOlg
pdixeoBan Teomols. At dolos. Because the contract is not valid unless it contradicts
good faith and it is contrary to good manners. See also BS.833/3-4 [anonymous]. Cf.
also Th.3.26.6 (fine) and 7.

“* The reference to Basilica 13.2.1.7 and the paragrafé there are remarkable. It is
probably about the scholion BS.674/25-675/3 [anonymous] (P), which corresponds
partially to BS.640/22-641/2 [anonymous]. This remark relates to B.13.2.1 (12)
(D.16.3.1.12). Cf. the reference of [...] ‘Ot 8¢ oltwg £xeL xol tO anpés, Chtel
BB. 1y . tT. Br. ned. ar. Oep. L., o0 1) doy: el 82 elmdV ool puAdEaL TO mEdyu
pn dexopévou ITétgovu. [...] in BS.484/20-21 [anonymous]. This beginning
corresponds to the Basilica text (BT.721/12). With this reference, the author probably
indicates a case in which the person named Titius is explicitly stated.

I The word %e. is an abbreviation for xepdharov, which referred to Basilica frag-
ments (see HJ.SCHELTEMA, Over de tijdsbepaling der vroeg-Byzantijnsche juristen,
TvRg 74 (1956), pp.277-284 (repr. in: Historische Avonden. Vierde bundel geschie-
dkundige opstellen, uitgegeven door het Historisch Genootschap te Groningen ter
gelegenheid van zijn vijfenzentigjarig bestaan, Groningen 1961, pp.5-12; VAN DER
WAL et al., H.J. Scheltema Opera minora, pp.307-314), p.6 nt. 4; H.J.SCHELTEMA,
Subseciva I11. Die Verweisungen bei den friihbyzantinischen Rechtsgelehrten, TVRg
30 (1962), pp.355-357 (repr. in: N.VAN DER WAL et al., H.J. Scheltema Opera minora,
pp.116-118), p.356.).
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object of the mandatum to the discretion of the mandatary.

We return briefly to the literature on Byzantine law after 1885,
because the Italian jurists Donatuti, Longo, Arangio-Ruiz and Scapini,
have attempted in their theories on mandatum incertum to fathom this
third interpretation**. Though they find indications for the existence or
non-existence of a mandatum incertum, they fail to distinguish
between the different interpretations of the linguistic distinction
between quemvis and quem vis as Stephanus does. They demonstrate
the reference to this distinction which Zacharii in 1885 indicated not
to have noticed”. Only Scapini points to a juridical difference. While
Arangio-Ruiz and Scapini do not report the “new” scholion, Donatuti
and Longo do not distinguish between “old” and “new” scholia in
their theories. With a reference to arbitrium viri boni they conclude
mandatum incertum must have existed in the Byzantine law. Based on
D.17.1.48.2 Arangio-Ruiz believes that mandatum incertum simply
did not exist, but notes that the mandatum of the sale of a plot of land,
under the condition that it is purchased by a vir bonus, was, according
to the Byzantines, valid. Scapini focuses precisely on the clause “oiov
dv 0éAng” it must have been present in order to have a mandatum
incertum. Remarkably, these scholars ignore the first two, the juridical
and linguistic, interpretations of fragment D.17.1.48.2. A broad
survey of the scholia with their references to the Digest fragments is
avoided. What does the theory of Stephanus really include?

Olocdnmote and mg BEAeLS

Stephanus especially discusses the last case of D.17.1.48.2. The
difficulty of the second case in fragment D.17.1.48.2 is of a linguistic
nature according to Stephanus, and thus presents semantic
interpretations of the words quemvis and quem vis. The result is that
the choice of a particular linguistic variant determines the juridical
meaning of the word:

“2 DONATUTI, Mandato incerto (supra, n.12), p.183ff.; LONGO, Sul mandato incerto
(supra, n.13), p.139, pp.143-144 and ARANGIO-RUIZ, Il mandato (supra, n.14),
pp-113-114; pp.124-125. For a brief (and more detailed) history of the different views
on mandatum incertum, see SCAPINI, Appunti per la storia del mandatum incertum
(supra,n.15), pp.1195-1198.

4 See supra,n.31.
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BS.779/8-22 [Stephanus]:

Ztedpdvov. Enueimoat, OtL 0v% £QQMTOL TO UOVOATOV, €AV €T
oe dyopdoal pot &yeov olovdfmote™. "Eteodv €0y, &l évetelhduny
ool gy, ©g Polin, dolunody pov td modypato: E€QomTal YaQ
évtatBa 10 pavddtov xai dyadnv dmattel Tov évialbévra mioTuy,
g &v T® E. pavBdveg duy. Kai dfhog 6 hoyiopds. "EvBo pev yao
elmov 0oL, AydeacdHV poL &yodv oiovdnmote, ovTd TV AYNV
GOV 2oL 1O ToD Evraifévioc modypa 1) odua EvOa 8¢ elmov, Mg
BéheLg, dloixnoov Hov TA TEAYHATA, TEWS UEV TO TOV EVIalOEVTWV
ohdpa dNAOV éotwy, Thg 0€ TOoD éviahBévrog NETNTOL Yvhung 7
doinnolg. Tlpog 0¢ toltolg €teQdVv €otTiv, €l ) Emiyoyov To
olovdfmote, GAAL uOvov eimov, éviéhhopal ool dyopdoal dyeodv,
olov &v Békng: tote Yo £d0Ea adTd EviéhheoOan bonu arotratu TOV
ayeov dyopdoal®. Kai v Tolodtnv onuaciov £xels £v o ¢E7g Pif.
e, o, Oy, T'. xal év T modTe PiP. deheydtic duy. og’. wal Pif. v .
. 1L duy. #f’. Apewvov oy 1O sebemuis pi) obtwg gismetv, Ov foin,
AN olovonmote™® dyodv, d TO nelpevov év t® T diy. tod
TOQOVTOG TLT. OVTWG TAQAIOVTOS TO VOLULUOV.

By Stephanus. Notice that the mandate is void, when I said to you
“buy for me any plot of land”. It is different, when I gave you a mandate
with the words: “Manage my affairs as you like”; because in the latter
case the mandate is valid and he claims from the mandatary in good faith,
as you learn in fragment 60. And the reasoning is clear. Because in case |
said: “Buy for me any plot of land”, then firstly the thing or object of the
mandatum itself is unclear, and in case I said, “as you like, manage my
affairs, as long the object of the mandatum is determined”, then the man-
agement depends on the judgment of the mandatary. Moreover, it is dif-
ferent, as I did not say “any”, but only “I give you a mandate to buy a
plot of land as you like”; because then I am supposed to have given him a
mandate to buy a plot of land according to the judgment of a reasonable
man. You also have a similar meaning in the next book, title 1, fragment
7 and in the first book de legatis fragment 75 and book 50, title 17, frag-
ment 22. Therefore, it is better not to understand guemvis in the sense of
“as you like”, but as “any plot of land” seen in connection with the text of
this title, that the rule in this way hands down.

4 Cf. HB II 129 quemlibet fundum.

“ Tt is striking that in the discussion of this fragment Donatuti ends here. The rest of
the fragment is missing, without any indication that the fragment in fact continues
(also in Heimbach (HB II 129)). See also ARANGIO-RUIZ, Il mandato (supra, n.14),
p-113, nt.2. The following scholion too is not quoted by Donatuti in its entirety (HB II
69). See DONATUTI, Mandato incerto (supra,n.12), pp.184-185.

4 Cf. HB II 129 quemcunque fundum.
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Stephanus begins with the correct Greek rendering of quemvis fun-
dum for fragment D.17.1.48.2, namely dypov olovdfmote. The man-
datum in this form is not valid. With a reference to D.17.1.60 Stepha-
nus shows that the wording wg foUAN, dlolxnodV pov ta TEdyuaTa
imply that the mandatary does in fact have a valid mandatum® . What
relevant in this fragment?

D.17.1.60.4*:

Scaevola, Replies, book 1 I entrust you with the management of all
that is mine to deal with as you see fit, whether you wish to sell, to
pledge, to buy or to any [other] thing, as master of my affairs. All that is
done by you will be regarded as authorized by me, and I shall not coun-
termand you in any matter. [...] I gave the opinion that the person who
was the subject of the inquiry had indeed given the mandate in very broad
terms, but within [the assumption] that his affairs should be managed in
good faith. [...]*

In this fragment it is clear that the mandatary is mandated to
manage the business as he wishes (g 0éherc™). The mandatary may
act at his own discretion (eite [...] eite [...] &eite [...] eite [...]).
Although the mandate is set in broad terms (plene (quidem)), the
mandate is only valid as long as the mandatary acts in good faith (ex
fide). This condition is made clear by the word quatenus. The
discretion of the mandatary is thus restrained. He has not received a
unlimited discretion. Stephanus concludes that quemvis fundum
should be interpreted as dypoOv oiovdimote and not as Ov PoUAn.
The word oiovdnmote is a translation of quemvis, which is a
compound of qui and vis (from volo) meaning any that you please, no

47Tt should be noted that Stephanus does not refer to the one and only specific frag-
ment with viri boni arbitratum in D.17.1, but it is there, namely fragment 35: Nera-
tius libro quinto membranarum: “[...] sin autem nullo certo pretio constituto emere
tibi mandaverim tuque ex diversis pretiis partes ceterorum redemeris, et tuam partem
viri boni arbitratu aestimato pretio dari oportet”.

8 Cf. D.34.1.5. In this fragment, the amount of the distribution of food products is not
mentioned. It is the insight of a reasonable man to decide.

¥ D.17.1.60.4 Scaevola libro primo responsorum: “¢TTQEMTM COL TEQL TAVIWV TOV
UV g Béherg moaypateveohal, eite mwlety Oéhelg eite Vmotibeobau eite
ayoQdtewv eite 6OTLODV mMEATTELY, OGS RUQIM VIL TOV EUMV- LoD TTAVTO ®VQLOL TAL
VO 00D Yvopevo Nyovpuévoy xai Pndgv Avtiléyovidg ool meog pmdepiav
ToGEW. [...] respondi eum, de quo quaereretur, plene quidem, sed quatenus res ex
fide agenda esset, mandasse. [...]”

0 Cf. also BS.802/25-803/3 [anonymous] and BS.836/14-15 [anonymous] (P).
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matter what. The indefinite pronoun oiovdnmote is a compound of
olog and the particle dfjmote’'. The particle dfjmote reinforces oiog.
It strengthens the indefiniteness. The combination of the words Ov
BoUAn is the literal translation of the words quem vis. The words are
not written as a single word. Linguistically 6v (quem) is a relative
pronoun. According to Stephanus this translation is incorrect, because
the connotation of 0v BoUA is that the mandatary (by analogy with
D.17.1.60) acts accordingly to good faith or that the mandatary acts in
the opinion of a [vir] bonus™. Only then the mandatum is valid.
Donatuti and Longo discuss only Stephanus’ explanation of latter,
without referring the difference between quemvis and quem vis. They
conclude that this explanation permits a mandatum incertun’.
Arangio-Ruiz contests precisely the existence of a mandatum
incertum. He believes that the latter variant is not incertum®. Scapini
only makes a distinction and recognizes a mandatum incertum. The
clause “oiov &v 0¢Ang” is important for the validity of the mandatum
incertum. He does not explicitly point out the linguistic distinction
between quemvis and quem vis™. In a remark at D.17.1.2.2°*° Stepha-
nus also points to the indefiniteness of the mandate®’. He makes clear
which element is important for the validity of the contract. He refers
to the reason behind the formulation of the contract with the same

I The word oioodfmote is translated as of such and such a kind. It concerns the
indefinite pronoun oiog (see ii, 7), which is reinforced by the particle dfjmote (see
LIDDELL & SCOTT olog Vi).

52 For the meaning of viri boni arbitratum see: “ma occorre sempre quello che i Ro-
mani dicevano arbitrium boni viri, cio¢ un arbitrio che risponde a certi concetti di
equita” (E.ALBERTARIO, L’ «Arbitrium boni viri» del debitore. Nella determinazione
della prestazione, Milaan 1924, p.6).

33 DONATUTI, Mandato incerto (supra, n.12), p.185ff. and LONGO, Sul mandato incer-
to (supra,n.13), pp.143-144.

3 ARANGIO-RUIZ, Il mandato (supra,n.14),p.113.

55 SCAPINI, Appunti per la storia del mandatum incertum (supra, n.15), p.1222-1223:
“Stefano, nella parte finale del testo, fa una distinzione sottilissima tra il mandato ad
acquistare un fondo qualunque e il mandato ad acquistare il fondo che vorra il manda-
tario [...] Unico limite alla validita del mandato con oggetto indeterminato ¢ dunque,
nei Basilici, che la determinzaione dell’attivita da compiere sia rimessa al mandatario
con la clausola «otov dv 0&ANg»”.

% D.17.1.2.2 Gaius libro secundo cottidianarum: “Aliena tantum, veluti si tibi man-
dem, ut Titii negotia gereres vel ut fundum ei emeres vel ut pro eo fideiubeas”.

57 Albertario points out with reference to Donatuti that Justinian sought to keep the
validity in case the object of a mandatum is indefinite, the so-called mandatum
incertum. (ALBERTARIO, L’ «Arbitrium boni viri» (supra,n.52), pp.18-19).



« MANDATUM INCERTUM » IN BYZANTINE LAW 299

distinction as, in the remark discussed above. He only formulates this
distinction here differently:

BS.703/13-24 [Stephanus]:

Stepdvov. Inueimoar, 8T, ®Ov yeviedg 1) TO {yxeQTov %Ol
AamEoooLopioTws EvtéAlmual ool AyQov dyoQdodt, £QQWTOL TO
povdatov. Ev yao td 8¢ moveadifoug povoPif. te. v . duy. ER. (69)
énotv 6 IMamavog, 8tL €6v tig émepwtnOff OLdOvVaL dypov um
onudvag molov ayeov, dyonotog 1 Emepdtnols. Qoaldtmg OV
Ayatebon, dyonotov To AnydTov, év @ dnhovot ui) Exwv dygov O
datiBépevog élnydtevoev. OVTm YaQ AEywv oUx €vavtiodoal Toig
elonuévolg &v T —ary. tod <d&> heydrig Tod mpattopévou. TobL &g
ol £m ugv Tod pavddrtov, i pév slmw, dydacdv pou dyedvE,
dyonotov 10 pavddarov, wg 6 Kéhoog év Td téher tod pn’. duy.
onow. Ei pévror aydQacdv pou dyedv, otov av doxudon dvig
aya0og, <éopwtol O pavddtov>>. Kal mv Towadtnv onuaciov
Eyerg &v T EEf PP. TiT. o duy. T.. wol v Td moaTtouéve OF
Aeydmig. duy. 00", (75) nol Pifp. v'. Tt 1L Suy. ne” (22).

By Stephanus. Notice that when I give you a mandate, even though
the mandate was in general indefinite and without specification, to buy a
plot of land, the mandate is valid. Because in the monobiblion de spon-
salibus title 3 fragment 69 (§4) Papinianus says that, when someone
promises by stipulation to give a plot of land without further specification
which plot it is, the stipulation is void. In the same way the legacy would
be invalid if as he would bequeath a legacy, unless of course the testator
has bequeathed a plot of land, of which he is not the owner. Because if
you say this, you must not contradict yourself through the words in the
fragment [...] of de legatis of the book to be studied. Also be aware that
in case of mandate, when I said “buy for me a plot of land” the mandate
is void, as Celsus says at the end of fragment 48. But when I say: “Buy
for me a plot of land, of which a reasonable man would approve”, <then

% Cf. D.17.1.2.1 Gaius libro secundo cottidianarum: “Mea tantum gratia intervenit
mandatum, veluti si tibi mandem, ut negotia mea geras vel ut fundum mihi emeres vel
ut pro me fideiubeas” with BT.737/13-15: "Evtélopal oot xdowv £uod pdvov, tva
dlownong T €ud 1| dyopdong pot i) iva vme éuod €yyufom. I give you a
mandate only in my interest to manage my business or to sell it or to stand guarantee
for me. There are numerous examples where the object of the mandatum is not
specified. The legal question in the case is not specifically about the object. See for
example for an indefinite object: D.17.1.3.1 with BT.738/3 and BS.705/14. And an
example for a particular object: D.17.1.6.2 with BT.738/9 and BS.708/1. All other
examples I leave unmentioned.

¥ Krit. app. <€opowtal TO povddrov>: supplere vult HB. Zie HB.II69: Deesse non-
nulla videntur, verbi causa, £gomwtal TO pavodTov.
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the mandate is valid>. You find such a meaning in the next book, title 1,
fragment 7 and in the book to be studied de legatis fragment 89 (75) and
also book 50 title 17 fragment 25 (22).

Stephanus begins by noting that the mandate to buy a plot of land
in general (yevix®g) is indefinite (yxegtov). It should be noted that
the word #epTov is written in the manuscript®. Above this word is
written -{y-. It is unclear whether this is an improvement in a later
hand. It may have been from the same hand. Scheltema makes no
mention of this in the critical apparatus. In my view, the correction is
applied correctly, as will become clear later. At the beginning of the
remark, there is no further indication (amgoodiogiotwc) made in the
mandate what land should be purchased. Yet this contract is valid.
The reference to D.23.3.69 .4 makes clear what he meant:

D.23.3.69.4:

A son-in-law stipulated with his father-in-law for the payment of a
dowry at a fixed date, without specifying its nature or quantity, but leav-
ing this for the father-in-law to decide. This stipulation is held to be valid,
without considering the father-in-law’s decision, unlike cases involving
land which is not specified. A legacy or a stipulation of land is held to be
void here, because there is great difference between constituting a dowry
and providing an unspecified piece of property; the amount of the dowry
can be fixed on the basis of father’s resources and the husband’s rank®'.

In this fragment it is clear that there is a big difference (differentia
magna) between a stipulation of an (as yet undetermined) dos and a
corpus ignotum. The two stipulations are different, nec videri simile.
Contrary to the corpus ignotum, the size of the dowry may still be
determined (constitui potest). Apparently the moment in which the
exact size of the dowry is determined is not important for the validity.
There seems no need for an exact definition of every detail since it

% See Codex Coislinianus 152 fol. 129v, see BURGMANN et al., RHBR I (supra, n.20),
nr.203.

1 D.23.3.69.4 Papinianus libro quarto responsorum: “Gener a socero dotem arbi-
tratu soceri certo die dari non demonstrata re vel quantitate stipulatus fuerat: arbi-
trio quoque detracto stipulationem valere placuit, nec videri simile, quod fundo non
demonstrato nullum esse legatum vel stipulationem fundi constaret, cum inter modum
constituendae dotis et corpus ignotum differentia magna sit: dotis etenim quantitas
pro modo facultatium patris et dignitate mariti constitui potest”.
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limited by external factors®. It can also take place after the stipulation
and makes the stipulation thus, in principle, not invalid on account of
incertainty. With reference to this fragment Stephanus shows that the
land with the addition Ov BoUA, just as the said dowry, can still be
determined, even though the date of that determination falls after the
entering into the contract®. The missing details do not invalid the
contract. It should be noted that this case involves an objective
valuation of the dowry **.

After the general introduction and reference to D.23.3.69.4 Steph-
anus continues his remark on D.17.1.48.2, though this is found at
D.17.1.2.2. There he states the distinction between an undetermined
ayodv without adding a pronoun and &yQdv, olov Gv doxiudon
dvno dya0oc with the indefinite relative pronoun oiog. The specific
characterization of the mandatary as &vno A&yoa0o6c (vir bonus®)
qualifies the contract as valid. This distinction is similar to the
difference between oiovOfjmote dypov and Ov PoUAn, discussed
above. At the end of his remark Stephanus refers to the same Digest

% WATSON, Contract of mandate (supra, n.2), p.96: “At the very least, therefore,
mandatum, need not be certum in every detail”. See also ZIMMERMANN The Law of
Obligations (supra,n.7), pp.421-422 with a reference to D.17.1.46 and 59.6.

% Cf. BS.2063/20-2064/4 [anonymous]. In a remark at this fragment (BS.2064/5-19
[anonymous]) and a reference to D.30.75 states that if someone other than the father
stipulates the dowry and the size is unknown, the judgment of a reasonable man is
also decisive. See also C.5.11.3 (in a remark (BS.2086/24-29) at this fragment is re-
ferred to D.23.3.69.4).

 Albertario connects D.23.3.69.4 to Codex fragment 5.11.3. He is demonstrating
that the objective measurement of performance at the time of Justinian changed in the
judgment of a reasonable man (viri boni arbitrium) (ALBERTARIO, L’ «Arbitrium boni
viri» (supra, n.52), p.8-10); cf. also Albertario’s conception of the Digest fragments
D.38.1.30pr. and D.38.1.16 (see p.l11ff.). Later Albertario says that the Byzantine
jurists the Justinian texts add new dogmas and new trends. They broaden the range of
the Justinian texts (see p.28-29). He concludes in this way (see p.29 ff.). This will not
be explored in this article. See also D.32.43. In the same manner as in D.23.3.69.4 in
this fragment the question of how one finds the size of a dowry for one’s daughter is
answered, if it must be established in the judgment of a reasonable man. Cf. also
D.34.1.10. In the present case it concerns the scope of livelihood which is
bequeathed.

% For the application of viri boni arbitrium/arbitratum see for example: D.3.3.33.3;
D.7.19pr.;D.79.1.6; D.17.2.76; D.27.10.8 etc. Most examples of using viri boni
arbitrium/arbitratum concern the doctrines on legal representation, bequest,
fideicommis and usufruct. See for fideicommis and arbitrium boni viri S . RICCOBONO,
L’arbitrium boni viri nei fedecommessi, in: E.ALBERTARIO (ed.), Mélanges de droit
romain dédiés a Georges Cornil, vol. 11, pp.310-371.

Revue Internationale des droits de 1’ Antiquité LIX (2012)



302 HYLKJE DE JONG

fragments as the remark at D.17.1.48.2, using almost the same words,
though with some mistakes. These three fragments have “such a
meaning” (tv tola0tVv onuaciav)®. The similarity in the “same
meaning” lies in the application of an objective qualification to the
person who has to decide: it must always concern the judgment of a
reasonable man (viri boni arbitrium).

The question is how the indeterminacy in a contract is to be
construed. I believe that the correction in the manuscript of ®xégtov to
{yregtov is therefore correct. Stephanus says namely that although in
general (yevindg) the mandatum is undetermined, it is valid. In my
view, the word yevin®g should be understood as “abstractly”. In
abstracto speaking, the object is indeterminate ((yxeptov), it concerns
the object of an indeterminate thing or an indeterminate act. But if one
looks at the case being considered “in concreto”, then there is a case
of definiteness. The complete determination of the object is achieved
only after entering into the contract. The object is not determined in
all details at an earlier stage. The moment that the object becomes
concrete does not stand in the way of the existence of the mandatum.
In addition, the choice is left to a vir bonus. This is a compulsory
condition for the success of the contract with a yet undetermined
object. In my view, one can infer that Stephanus himself understood
such a mandate as in D.17.1.48.2 not as a mandatum incertum. The
other (early) Byzantine jurists, with their different interpretations, also
did not.

3. The Basilica and D.17.1.46
In D.17.1.46. a certain discretion could be left to the mandatary®’.
The Basilica text gives D.17.1.46 as follows®:

BT.753/21-23:

‘Orte pugv yo Gpoavepd £otv 1) &évtohd], ot det mapeEiévar éte 8¢
apavng 1 moA@v aitidv, dvvator O évialbelg xail O Etégwv
060emV €l CUIPEQOVTL TQ EVAYOUEVQ TTANQODV QUTO KAl HLVELY TNV
TEQL EVTOATIS Ay ynv.

% Tn all these fragments there are unfortunately no Basilica scholia handed down. See
also DEJONG, Avijo ayaB0g (vir bonus) (supra,n.3).

%7 See supra, paragraph 1.

% Cf. BS.775/29-776/12 [anonymous].
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When the mandate is well defined, it cannot be deviated; if it is not
well defined or consists of many performances, then the mandatary can
fulfill by other actions in favour of the mandatary and the actio mandati
arises.

The Basilica text is shorter than the Digest text, but does not devi-
ate from it juridically. Next to this text, the following new scholion at
D.17.1.46 is placed®. Here the remark of Stephanus above is (proba-
bly) referred to™:

BS.776/19-26 [anonymous]:

Snpetwoor Tov Paoctxov Aéyovia, OtL 0 évitahbelg ONTOvV TL
énelvo odellel ToLelv xal pn) apeEévar TV EvioAnv. AvayvwOi xai
1O €. ®eP. nal TOV éxel madardv’'. Zhiter xol TO pa. ®ed. nai TOV
mohouov’?. Ote pévror ddavic oty §) molhdg aitlag Exel
mooxrelpévag, tote dlUvatar O €vrtohbelg nal S TEOmOU )
éndpwvnBévrog v tf) €viorfy minoodv tadInV €m ovppégovil Tod
évtethapévov. To avtod noatetl, xal dte Adavig €0y, nabmg »al ol
évtavod

¢daowv makawol, xoi To Pr. Oep. Tod Pr. xed. nol 1 Exel mEdTN
TOQAYQOPT) TOD Zteddvou.

Notice that the Basilica fragment reads, that when something well-
defined is mandated, it should be done, and one should not deviate from
the contract. Reads also fragment 5 and the old commentary there. Also
look at fragment 41 and the old commentary. But when the mandate is
indefinite or includes more performances, than the mandatary can comply
in a way not mentioned in the mandate in the mandator’s interest. The
same applies too when the mandate is indefinite, as its old commentaries
maintain there, and the second casus of fragment two and the first remark
there by Stephanus.

Fragments 5 and 41 refer to the limits of mandatum which may not
be exceeded. The anonymous author refers twice —in my opinion
erroneously— to the validity of the mandatum in which the contract is

% See Codex Graecus Coislinianus 152 fol.142v (see infra n.20). The scholion is on
the inside of the leaf and is (therefore) framed. Besides the old scholia, which come
from the Justinian period, new scholia, which after the creation of the Basilica are
written were also inserted around the Basilica text [see DE JONG, Stephanus (supra,
n.25),p4].

™ See BS.703/13-24 (supra 2.c). See for the interpolation discussion WATSON, Con-
tract of mandate (supra,n.2), p.94ff. This will not be explored in this article.

! The anonymous author probably refers to BS.708/1-20 [anonymous].

2 There are no scholia handed down at BT.14.1.41.
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not well defined (»at 6te ddavic éotiv). He certainly implies by this
the mandatum incertum, and refers to the “old” commentary, and
especially to Stephanus. His remark on the “old” commentary, and in
particular on Stephanus, shows that he must have misunderstood this.
He does not qualify his remarks as Stephanus does, at least he does
not make that evident in his remark. If one were to read these remarks
of Stephanus without the complete explanation —such as Donatuti and
Longo do”’- one would surely conclude that a mandatum incertum
exists, which would be a misconception.

4. Conclusion

In the Italian legal Byzantine literature after 1885 the scholia at the
Basilica text, B.14.1.48.2, corresponding to D.17.148.2, are
employed in a too limited and one-sided way to provide an answer to
the question whether mandatum incertum existed in Byzantine law.
Scholia at other fragments related to D.17.1.48.2 —if they already were
used— were often misinterpreted. There is a shift in understanding
relating to the existence of mandatum incertum and the argumentation
for it by the various Italian jurists, but a complete and thoughtful
interpretation is lacking to date.

In the remarks at D.17.148.2 in the Basilica different
interpretations as to the possible existence of mandatum incertum are
found, namely the juridical, the linguistic, and a combination thereof.
The juridical interpretations always concern the indication that the
determination of the object of the mandatum is missing. This
explanation is the most common of the three interpretations. In the
linguistic interpretation in each case the appropriate choice of the
indefinite relative pronoun (607Tig) for cuivis is referred to. Anonymus
indirectly explains that the choice of the demonstrative pronoun 60g
is not correct, because the object then obviously is too specific, but
the indefinite relative pronoun 6071g is. In another manuscript (P) by
an anonymous author there is a linguistic distinction, reminiscent of
the distinction of Anonymous. This also emphasizes the indefinite
relative pronoun 6otig as correct form for D.17.1.48.2, because there
is no person to be invoked. The third interpretation combines both the
juridical and linguistic interpretation. Through the choice of the

 DONATUTI, Mandato incerto (supra,n.12), p.185ff. and LONGO, Sul mandato incer-
to (supra,n.13), p.145ff.
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correct Greek translation it is juridically explained the object is not
well-defined. Stephanus is the only Byzantine jurist who offers in this
interpretation a clear linguistic distinction between quemvis and quem
vis in the second case of D.17.1.48.2. He explains the difference
regarding the content. Only the variant oiovofmote for guemvis can
in this case be intended according to Stephanus. A plot of land is
undetermined and the contract is not valid. If guem vis is intended and
is translated into Ov PoUAn, then there is a legal mandatum.
Stephanus qualifies the mandatary in this case as a vir bonus, i.e. a
avne ayaBog. In the execution of the mandate the judgment of this
man (viri boni arbitratumi) is of interest. This means that the
mandatary must fulfill the contract in good faith. The distinction
between oiovdijiote and Ov BoUA indicates according to Stephanus
a different degree of discretion of the mandatary. Complete discretion
(oiovdnmote) in case of entering into a stipulation, a legacy or
mandate is not possible. Only limited discretion in the form of viri
boni arbitrium can qualify the contract. The viri boni arbitrium is
decided by the choice for 0v BoUA1. Stephanus himself is aware of
the fact that a contract, as in D.17.1.48.2, generally resembles a
mandatum incertum. In this context, he explains the difference
between choosing quemvis and quem vis. With reference to fragment
D.23.3.69.4 he shows clearly what it means when guem vis is chosen.
In this fragment there are two different cases, a yet undetermined
object and an entirely unknown object (corpus ignotum). The fact that
the object, as yet undefined, can be determined in one way or another
in the future, that is to say the choice of quem vis, makes a mandatum
not incertum.

Based on the fragments from the Basilica it can be concluded that
there is no indication that a mandatum incertum existed in Byzantine
law.
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